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REGULATORY BURDENS TO OBTAINING 
MORTGAGE CREDIT 


THURSDAY, APRIL 16, 2015 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 

The Committee met at 10:01 a.m., in room SD-538, Dirksen Sen- 
ate Office Building, Hon. Richard Shelby, Chairman of the Com- 
mittee, presiding. 

OPENING STATEMENT OF CHAIRMAN RICHARD C. SHELBY 

Chairman Shelby. The hearing will come to order. 

Months ago, this Committee began an examination of the regu- 
latory landscape facing consumers, lenders, and other financial 
market participants. Our goal has been to identify existing laws 
and regulations that create unnecessary barriers to economic 
growth. Some of these may also inadvertently restrict the avail- 
ability of consumer credit or increase its cost. 

Today, we turn our attention to mortgages. Our witnesses are in- 
volved in each stage of the home buying process, from the construc- 
tion of the home to its selection in financing. We have asked them 
to discuss the state of housing markets across the country, includ- 
ing which lending laws and regulations are working and which can 
be improved. 

Five years after a sweeping new regulatory framework altered 
the mortgage market in unprecedented ways, I believe it is time to 
reexamine its effectiveness and its consequences. Dodd-Frank’s 
stated intent is to protect consumers, but some of the regulations 
promulgated in response to the law have gone so far, they may ac- 
tually prevent qualified consumers from owning a home. And, bor- 
rowers who are able to qualify for mortgages today may face an in- 
creased cost of credit due to these rules. 

I would hope that we can agree that laws and regulations that 
reduce mortgage availability or increase the cost of credit for those 
who do qualify are harming, not helping, consumers. While record 
low mortgage rates in recent years may have balanced out an in- 
creased cost of mortgage credit due to new regulatory require- 
ments, this trend will not continue indefinitely. When interest 
rates rise, I believe that the impact of these new rules and regula- 
tions on home ownership will then be clear. 

Today, we will consider ways to refine current law so that it pro- 
tects consumers while encouraging responsible home ownership. 
This should be an achievable bipartisan goal, because Members of 

( 1 ) 
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this Committee on both sides of the aisle have introduced and sup- 
ported legislation in this area. 

I encourage others to consider ways in which we can work to- 
gether to make the new regulatory framework true to its legislative 
intent of protecting consumers while increasing responsible access 
to credit. This goal can be accomplished without returning to the 
pre-crisis standards of lax underwriting and access to mortgage 
loans for those who cannot afford to repay them. 

In other words, any changes to the law should not erode con- 
sumer protection or encourage irresponsible lending practices. They 
should address the issue of creditworthy customers being denied 
loans or charged more for them because of existing laws and regu- 
lations. If done properly, such changes could make our financial 
system safer by allowing regulators to direct their limited resources 
toward more efficient regulation and ensuring better management 
of risk. 

I look forward to hearing from our witnesses and hope that their 
perspectives will help this Committee identify specific issues that 
consumers face every day in purchasing homes and qualifying for 
credit. 

Senator Brown. 

STATEMENT OF SENATOR SHERROD BROWN 

Senator Brown. Thank you, Mr. Chairman. Thanks to the wit- 
nesses, the four of you, for joining us today. 

We know the mortgage market is vast, it is complex, and it is 
interconnected. Its impact extends from the finances of individual 
families in Alabama and Ohio to the stability of the global financial 
system. 

Go back to 2008 and the years before. Predatory, irresponsible 
lenders made dangerous subprime loans and often ignored a bor- 
rower’s ability to repay. When the real estate bubble burst less 
than a decade ago, families had their wealth and their equity 
stripped from their homes, starting a chain of events that resulted 
in the financial crisis and subsequent economic devastation of the 
Great Recession. 

Dodd-Frank provided a common sense fix to the bad practices in 
mortgage lending that had been staring us in the face for years. 
Now, 5 years later, some are suggesting that we weaken some of 
these standards and we head back to there, where we started. 

In 2008, our country learned a painful lesson, that not all mort- 
gage lending is created equal. Unscrupulous lenders offered loans 
that required no documentation, loans with teaser interest rates 
that later spiked and undermined a borrower’s ability to repay, and 
loans where borrowers never paid down their principal. These prac- 
tices had devastating results for families, for communities, for our 
economy. Borrowers with these higher-cost loans were foreclosed on 
at almost triple the rate of borrowers with conforming 30-year 
fixed-rate mortgages. Again, almost triple the rate of borrowers 
with conforming 30-year fixed-rate mortgages. 

The crisis revealed a host of other harmful practices: Steering 
borrowers to affiliated companies, kickbacks for business referrals, 
inflated appraisals, loan officer compensation based on the loan 
product. These practices offered little benefit to the borrower. Even 
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more troubling, as borrowers’ cost increased, so did loan officers’ 
compensation. Members of the organizations testifying before us 
today felt the impact of these practices firsthand. 

After the housing crash revealed the extent of the deterioration 
in mortgage lending standards. Congress stepped in to do what the 
market and regulators had refused to do. Dodd-Frank established 
a common sense rule that requires mortgage lenders to ensure that 
borrowers have the ability to repay their loans. This means that 
lenders can no longer make a loan based on the home’s value in- 
stead of the borrower’s ability to pay back the loan. 

It should be noted that many lenders did not follow this basic 
principle during the housing boom. At its peak, 27 percent of loans 
in this country that were made were subprime products. 

At the risk of making matters even more complicated, we may 
be in danger of overlooking other factors that have tightened credit 
beyond what Dodd-Frank envisioned. In reaction to the housing cri- 
sis and their own financial positions, the GSEs and FHA each 
tightened lending standards and increased fees that are charged to 
borrowers. They announced small steps in the FHA’s HAWK pro- 
gram, the GSEs’ return to 3 percent downpayments to expand cred- 
it just this winter, hut their loan profiles continue to represent 
higher FICA scores and downpayments than historical levels. 

Lender overlays, higher eligibility criteria than the GSEs or 
FHA, have also made mortgage credit difficult to obtain. While the 
Ability to Repay standard was intended to be the base standard, 
we heard in earlier hearings that lenders only want to make QM 
loans because they provide liability protection, an additional lender 
overlay. However, if we expand QM eligibility in order to protect 
lenders, we also limit the protections for a family buying a home. 

A mortgage is the largest financial transaction most people will 
make in their lifetime. As we have learned across a number of con- 
sumer financial products and services, ensuring that the mortgage 
process, servicers, and fees are transparent and understandable to 
borrowers is essential if they are to be successful home buyers and 
homeowners. 

Reviewing regulation for their impact on the market and possible 
duplication is important. But, if we do not address the other chal- 
lenges that restrict credit, eliminating important home buyer pro- 
tections under the cloak of access turns the clock back to a dan- 
gerous 2008. 

I look forward to having a conversation about all of the chal- 
lenges today, all of the challenges that the housing market faces 
and the possible solutions. There is not a single answer to fix these 
complicated problems. But, we cannot return to the days — we can- 
not return to the days when unscrupulous lenders could make 
loans that undermined a borrower’s ability to repay while charging 
excessive fees and, thus, putting our entire economy at risk again. 

Thank you, Mr. Chairman. 

Chairman Shelby. Thank you. Senator Brown. 

Without objection, I would like to enter at this time into the 
record statements from the Conference of State Bank Supervisors, 
the Housing Policy Council, Independent Community Bankers of 
America, National Association of Federal Credit Unions, the Credit 
Union National Association, Manufactured Housing Institute, the 
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Community Mortgage Lenders of America, American Land Title 
Association, the National Association of Mortgage Brokers, and 
Habitat for Humanity. 

Chairman Shelby. Today, first, we will hear the testimony of 
Mr. Tom Woods, Chairman of the National Association of Home 
Builders. Mr. Woods is currently President of Woods Custom 
Homes. 

Senator Cotton, you are with us today and you have a friend. 
Would you like to introduce him? 

STATEMENT OF SENATOR TOM COTTON 

Senator Cotton. Yes. Thank you. Senator Shelby. 

Today, we have Chris Polychron, the President of the National 
Association of REALTORS®. Chris is a REALTOR® in Hot 
Springs. He has been in Hot Springs for 27 years as a leading RE- 
ALTOR® there, and while we all know him here in this room as 
President of the National Association, he has also been a leading 
REALTOR® throughout Arkansas, serving on the Board of Direc- 
tors for the Arkansas Realtors Association, President of the Arkan- 
sas Realtors Association, and President of the Hot Springs Realtors 
Association. Also, he has been a leader in the Hot Springs commu- 
nity and the local Chamber of Commerce, been President of his 
local church for almost 20 years, and Chris and I have known each 
other for almost 4 years, since our good friend, Smokey Campbell, 
introduced us. 

Chris, it is great to see you here in Washington, DC, although 
I know we both look forward to seeing each other in Hot Springs 
sometime soon. 

Chairman Shelby. Thank you. Senator Cotton. 

Then, we will hear from Mr. J. David Motley, President of Colo- 
nial Savings, who is here on behalf of the Mortgage Bankers Asso- 
ciation. 

And, finally, we will hear from Ms. Julia Gordon, Senior Director 
of Housing and Consumer Einance at the Center for American 
Progress. 

Your written testimony, all of it, will be made part of the record. 
We are going to start voting in the Senate around 11, so you pro- 
ceed as fast as you can with your statements. 

We will start with you, Mr. Woods. 

STATEMENT OF TOM WOODS, PRESIDENT, WOODS CUSTOM 

HOMES, ON BEHALF OF THE NATIONAL ASSOCIATION OF 

HOME BUILDERS 

Mr. Woods. Thank you. The Nation’s economic growth depends 
on an efficient housing finance system to provide adequate and reli- 
able credit to home buyers and home builders, at reasonable rates, 
and in all business conditions. Home buyers and builders continue 
to confront challenging credit conditions triggered by a zealous reg- 
ulatory response to the Great Recession. 

In response to the crisis, Dodd-Frank mandated significant mort- 
gage finance reforms and created the CFPB to implement and su- 
pervise many of the new requirements. FHFA, the Federal banking 
agencies, and FHA all have taken steps to ensure that the Nation 
will never again be at the vulnerability to risky mortgage lending. 
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The collective regulatory actions, along with the increased com- 
pliance costs, has severely restricted the availability of mortgage 
credit to many creditworthy borrowers. NAHB is concerned about 
the effect of regulatory constraints on originating loans, particu- 
larly for small communities, first-time home buyers, and other un- 
derserved market segments. 

Smaller banks and independent mortgage bankers are leaving 
the residential mortgage business or merging their banks as the 
burden of compliance has made it harder and more expensive to do 
business. This exodus will reduce competition and limit consumer 
choice. Congress must act now to eliminate some of the barriers to 
credit availability and support a stronger, more robust recovery of 
the housing and mortgage markets. 

As the mortgage industry deals with the ongoing issues associ- 
ated with the implementation of the CFPB’s Ability to Repay 
standard, we urge Congress to pass the Mortgage Choice Act. This 
common sense legislation would clarify the qualifying mortgage 
rules’ definition of points and fees and ensure that consumers can 
choose the lender and title provider best suited to their needs. 

We also urge Congress to pass the Portfolio Lending and Mort- 
gage Access Act. This legislation is intended to ease the ability to 
repay requirements for community lenders who may fear regu- 
latory and legal consequences of originating a non-QM loan and, 
therefore, may limit access to credit for some home buyers. 

NAHB believes the Federal agencies can and should take actions 
to alleviate burdensome regulatory requirements to consumer ac- 
cess to mortgage credit. One issue that NAHB is watching closely 
is the implementation of the CFPB’s new mortgage disclosure 
forms. The new forms are intended to help consumers make in- 
formed decisions and avoid costly surprises. NAHB is concerned 
that any confusion related to the new rules, compounded by the 
fear of aggressive enforcement actions, will negatively impact a 
buyer’s ability to close on a house in a timely manner. 

In addition, lender overlays in the mortgage credit process have 
been a major factor in the difficulty that home buyers are having 
to obtain financing. Lenders are currently imposing credit under- 
standing standards that are more restrictive than FHA, VA, and 
the housing GSEs require. NAHB encourages further efforts to in- 
crease certainty for mortgage lenders on the criteria for acceptable 
mortgage underwriting. 

Likewise, fees for Government-backed mortgages continue to be 
too high, given that the credit quality of the underlying loans has 
increased. 

NAHB urges action on two additional fronts that specifically im- 
pact the homebuilding industry, appraisals on new home construc- 
tion and access to housing production credit. Improper appraisal 
practices, a shortage of experienced appraisers, and inadequate 
oversight of the appraisal system continues to restrict the flow of 
mortgage credit and impede the housing recovery. Despite signs of 
improvement in recent months, many homebuilders continue to 
deal with a significant adverse shift in terms and availability of 
loans for ground acquisition, land development, and home construc- 
tion. Lenders are reluctant to extend new AD&C credit, citing reg- 
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ulatory requirements or examiner pressure on banks to shrink 
their AD&C portfolios. 

Finally, while regulatory barriers can be alleviated by the var- 
ious regulators as well as by legislative reform, NAHB continues to 
support comprehensive housing finance reform. Comprehensive leg- 
islation would ensure that components of reform are not at cross- 
purposes. 

Thank you for your opportunity today. 

Chairman Shelby. Chris, go ahead. 

STATEMENT OF CHRIS POLYCHRON, 2015 PRESIDENT, 
NATIONAL ASSOCIATION OF REALTORS® 

Mr. PoLYCHRON. Yes, sir. Chairman Shelby, Ranking Member 
Brown, and Members of the Committee, thank you for the oppor- 
tunity to testify. My name is Chris Polychron. I am the 2015 Presi- 
dent of the National Association of REALTORS®, as Senator Cot- 
ton said, from Hot Springs National Park, Arkansas. I am speaking 
to you today, however, on behalf of over one million members of 
NAR. 

In communities across the United States, REALTORS® help citi- 
zens from every walk of life achieve the dream of home ownership. 
However, millions of home buyers are still on the outside looking 
in. The Nation’s home ownership rate has fallen close to levels last 
seen in 1990, and the number of first-time home buyers entering 
the market is at its lowest point since 1987, despite historically low 
mortgage rates. 

Since 2008, we have seen good intentioned but over-corrected 
policies severely hamper the ability of millions of qualified buyers 
to purchase a home. We have yet to strike the right balance be- 
tween regulation and opportunity. We see the need for reform in 
four areas, and I will briefly discuss each now. 

The first area relates to Consumer Einancial Protection Bureau. 
The 3 percent cap on points and fees needs to be fixed. This cap 
leads to reduced choices for consumers and prevents lenders from 
making qualified, or QM, loans. We also believe that underwriting 
standards should not be so restrictive that they prevent smaller 
community banks from lending to their customers. 

The second area is specialty markets. Twenty percent of the 
home buyers live in rural areas or small towns. We strongly urge 
Congress to provide the Rural Housing Service with direct endorse- 
ment authority to accelerate loan processing for borrowers, and 
manufactured housing should be encouraged as an affordable hous- 
ing opportunity. And, Senator Cotton and others here, thank you 
for S. 682. 

The third area is short sales and foreclosures. Streamlining the 
short sale process will reduce the time it takes to sell a property 
and reduce the number of foreclosures. We also urge Congress to 
extend the income tax exemption on mortgage debt forgiveness. On 
both counts, we would be protecting our communities from fore- 
closures, which ultimately result in seeing a lot of homes that are 
boarded up. 

And, the fourth area is lending policies. Condos are often the 
most affordable option for first-time home buyers, including minor- 
ity and the elderly. However, both the Eederal Housing Adminis- 
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tration and the Government-Sponsored Enterprises need to address 
overly restrictive policies. In addition, high guaranteed fees, or G- 
fees, are dragging down the first-time home buyers. Prices should 
basically be in line with risk. 

In closing, let me leave you with this. The Urban Institute re- 
cently estimated that we prevented home loans to four million 
qualified buyers between 2009 and 2013. This would not have hap- 
pened had we had credit standards similar to the ones we had in 
2001, long before the housing bubble. Instead, four million families 
missed out on buying a home because we are taking protection to 
an unnecessary extreme. Mr. Chairman, that is the equivalent of 
80 percent of the population of your home State of Alabama. 

No one wants to see the return to the unscrupulous predatory 
lending practices that caused the Great Recession. But, what we 
can do is balance the common sense regulations with increasing ac- 
cess to credit. 

Thank you for your time. I look forward to answering questions 
later. 

Chairman Shelby. Thank you, sir. 

Mr. Motley. 

STATEMENT OF J. DAVID MOTLEY, PRESIDENT OF BANKING 

AND MORTGAGE OPERATIONS, COLONIAL SAVINGS, F.A., ON 

BEHALF OF THE MORTGAGE BANKERS ASSOCIATION 

Mr. Motley. Thank you, sir. Chairman Shelby, Ranking Member 
Brown, and Members of the Committee, I appreciate the oppor- 
tunity to testify today. I am currently President of Colonial Sav- 
ings, a community bank headquartered in Fort Worth, Texas. I am 
a past member of MBA’s Board of Directors and I currently serve 
on the Community Bank Advisory Council for the Consumer Finan- 
cial Protection Bureau. 

As a four-decade veteran of the mortgage banking industry, I can 
tell you from experience that recently enacted laws have created 
commendable consumer protections and have made the market 
safer. However, new regulatory demands imposed under these laws 
have negatively affected the availability and the affordability of 
safe, sustainable mortgage credit. Qualified borrowers, including 
many first-time potential home buyers, continue to have difficulty 
accessing credit. 

MBA has consistently supported reasonable requirements to pre- 
vent the repetition of past excesses. However, MBA’s data show 
that mortgage credit availability remains far below the levels seen 
in normal times prior to the mortgage crisis, and much of this con- 
straint can be attributed to new regulatory demands on mortgage 
lenders. 

Although the CFPB did good work in developing the Ability to 
Repay rule and the qualified mortgage definition, MBA believes it 
is time to consider changes to the QM definition. This will mitigate 
the adverse impact that initial rule has had on access to credit for 
some qualified borrowers. Additional adjustments to the rule can 
expand access to sustainable mortgage credit and ensure that lend- 
ers can fully utilize all four corners of the QM credit box. 

MBA believes that changes to the QM should be made holis- 
tically and not based solely on charter type or business model. Ex- 
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panded product choices under the QM should not be limited to cer- 
tain providers, and the burden should not be on the consumer to 
determine which institutions offer particular types of loans. This 
will only cause unnecessary consumer confusion and reduce com- 
petition. 

To this end, we support several changes to the QM definition, in- 
cluding expanding the safe harbor, increasing the small loan defini- 
tion, replacing the current patch for Government-backed loans, and 
expanding the QM to include certain loans held in portfolio. 

With regard to a portfolio exemption, we believe that any such 
expansion should apply both to banks and to nonbank lenders who 
originate loans for sale to banks or private institutions that plan 
to hold them in portfolio. However, in order to protect against the 
reemergence of loans with particularly risky features, such as pay 
option ARMs, or stated income loans, or NINJA loans, we believe 
some of the parameters of the standard QM definition should be re- 
tained for portfolio QM loans. 

We also strongly support legislation that would exclude title in- 
surance fees paid to lender affiliate companies from the calculation 
of points and fees under QM. 

Beyond these changes to QM, there are several other areas that 
could be addressed to facilitate increased access to credit for quali- 
fied borrowers. First, we strongly believe that the CFPB should 
offer authoritative written guidance to accompany its rules. The ab- 
sence of timely written guidance from the CFPB has resulted in 
confusion and slowed the implementation process of several impor- 
tant regulations. This is particularly important in light of the forth- 
coming TILA-RESPA integrated disclosure rule that will take ef- 
fect in August. 

Second, the cost to service mortgage loans has increased dramati- 
cally. This is due to new CFPB rules as well as the punishing 
treatment of mortgage servicing rights under the Basel III frame- 
work. Under that rule, banks are required to hold extraordinary 
amounts of capital to support the MSR asset, making it less likely 
for banks like mine to retain mortgage servicing. These increased 
costs directly impact consumer access to credit and make new 
mortgage production less attractive to lenders. To address this situ- 
ation, MBA supports Congressional efforts to mandate a study into 
the effect of Basel III on mortgage servicing rights. 

Third, MBA believes that FHFA should direct the GSEs to adopt 
the latest validated credit scoring models on an expedited basis. 
The newer models help score borrowers with limited credit experi- 
ence, including first-time home buyers. Using updated models, 
lenders will be able to extend loans to a greater number of quali- 
fied borrowers. 

Finally, in addition to addressing many of the regulatory hurdles 
currently facing the mortgage market, MBA believes that Congress 
should continue its work from last year to address comprehensive 
housing reform. 

Again, I am grateful for the opportunity to testify before you 
today. MBA commends your efforts to examine the regulatory hur- 
dles preventing qualified consumers from accessing credit and we 
are eager to work with the Committee to improve the availability 
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of sound mortgage credit for American consumers. I will take your 
questions whenever you are ready. 

Chairman Shelby. Thank you. 

Ms. Gordon. 

STATEMENT OF JULIA GORDON, SENIOR DIRECTOR OF HOUS- 
ING AND CONSUMER FINANCE, CENTER FOR AMERICAN 

PROGRESS 

Ms. Gordon. Good morning, Chairman Shelby, Ranking Member 
Brown, and Members of the Committee. I direct the Housing and 
Consumer Finance Team at the Center for American Progress, a 
nonpartisan think tank dedicated to improving the lives of Ameri- 
cans through progressive ideas and action. 

The other witnesses have ably sketched a picture of today’s mort- 
gage market, so I thought I would spend a moment revisiting yes- 
terday’s, when toxic, risk-layered mortgage products proliferated. 
These were aggressively pushed on consumers who could have 
qualified for more stable and affordable products and perversely 
incentivized brokers and lenders to strip home equity through ex- 
cessive and deceptive fees. 

In the capital markets, investors poured money into the private 
label securitization machine in search of yield, while financial inno- 
vations aimed at managing risk actually spread that risk to every 
corner of the system. 

When the bubble burst, millions of Americans lost their homes, 
many unnecessarily due to a thoroughly broken mortgage servicing 
system. And, tens of millions more lost jobs, retirement savings, 
and, maybe worst of all, trust in the financial system. 

In the wake of the crisis. Congress and the American public sup- 
ported comprehensive financial reform legislation to realign incen- 
tives and strengthen oversight. Yet, now, less than a decade later, 
the mortgage industry tells us if only Congress will roll back some 
of these crucial reforms, they will lend more. 

Yet, more lending without the core Dodd-Frank protections in 
place is exactly the wrong medicine for today’s ailing market. If 
these important guard rails are improved, the likelihood of seeing 
a return to predatory and unsustainable lending is high and any 
gains in home ownership would be temporary and possibly dan- 
gerous. There will be no true recovery until public confidence is re- 
stored, and a Congressional about-face on reform will set that effort 
back years. 

Now, make no mistake. The CLEAR Relief Act, for example, is 
no simple tweak to adjust a lending standard. It is an evisceration 
of Dodd-Frank’s core principle, which says that a lender should not 
make a loan unless it has reasonably determined that the borrower 
can afford to pay the entire loan back. 

Note that the qualified mortgage definition, or QM definition, 
that this legislation seeks to extend is not actually an underwriting 
standard like Ability to Repay is. It is a liability standard. It des- 
ignates a category of mortgages so inherently super-safe that lend- 
ers need not fear any legal accountability if the loan goes bad. It 
excludes riskier products, such as negatively amortizing or balloon 
mortgages. It requires underwriting to the maximum possible pay- 
ment in the first 5 years of an adjustable-rate loan. It limits exces- 
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sive points and fees. And, it excludes borrowers whose total debt- 
to-income ratios exceed a certain threshold. 

The legislation would confer this same absolute legal immunity 
on loans with virtually any terms and features as long as they are 
held in portfolio for 3 years by a bank with less than $10 billion 
in assets. And, just note, that definition covers all but the largest 
110 depository institutions in America and well over half of all 
mortgage loan originations. 

Proponents of this bill argue that because loans are held in port- 
folio, lenders have an incentive to ensure a borrower will succeed, 
and in the case of small community banks, that has often been 
true, which is why those banks have a whole list of significant ex- 
emptions from Dodd-Frank that I have detailed in my written testi- 
mony. 

But, larger institutions have a much more checkered past and far 
less of an ability to ensure quality underwriting from all their 
originators. You will recall that Washington Mutual was a portfolio 
lender and its collapse was due entirely to loans that could not 
have met current QM status. 

What is more, by only requiring 3 years in portfolio, this product 
could entice — this could entice lenders to create loans whose price 
or other features dramatically increase after the 3-year deadline, 
just like the ones that brought down the system before. 

Some of these other roll-back efforts are equally misguided and 
I discuss them further in my written testimony. 

Instead of gutting Dodd-Frank, let us get to work together on 
finding more effective and less dangerous ways to increase access 
to safe, high-quality mortgage credit. Congress should complete 
comprehensive housing finance reform, extend the Mortgage For- 
giveness Debt Relief Act, convert the mortgage interest deduction 
to a credit, and allow agencies to support housing counseling. 
FHFA and FHA should continue to provide better demarcation of 
responsibility, fix the broken servicer compensation system, and 
pilot more effective ways to reach underserved markets. 

As memories of the crisis fade, let us not open the doors to a new 
round of predatory unsustainable lending. Instead, let us work to- 
gether to create a healthier and more equitable housing market 
that drives economic growth and promotes opportunity for Amer- 
ica’s families. 

Thank you. 

Chairman Shelby. I thank all of you. Thank you, Ms. Gordon. 

I am going to ask each of you to briefly respond to this question. 
What are the two top — two or three, I should say — two or three 
regulatory barriers that you have identified as constricting mort- 
gage credit and how should they be fixed, just briefly? We will start 
with you again, Mr. Woods. 

Mr. Woods. The first, I would say, is it needs to address the 
points and the overall cost of the loan, depending — there is a bill 
that you have today that is out there to do that, and I think that 
would be helpful. It is having a tremendous effect. 

Chairman Shelby. Uh-huh. 

Mr. Woods. The second thing is I believe that the guidelines 
should always be in writing. We have a real problem today that 
many times, and particularly with the auditors and whatever. 
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there are verbal instructions given as to how they are to treat a 
loan, but it is not in writing, so it leaves it to somewhat 

Chairman Shelby. Is it ambiguous? I mean 

Mr. Woods. It is somewhat ambiguous, and the real problem be- 
comes, and I am going to speak to this more as a community bank- 
er, you are scared to death about your little bank. You really do 
not want to be written up. And, so, you are going to step back even 
farther from the line, and when you do that, that is going to limit 
the fact of your doing business or if you will do business. 

Chairman Shelby. Basically, you are talking about certainty, are 
you not? 

Mr. Woods. I am talking about certainty. You are exactly right. 
Just tell me what the rules are. I can play by the rules. But, I can- 
not play the game if I do not know what the rules are. 

And, then, just the cost of the compliance. And, again, I am talk- 
ing mostly smaller community bankers. Certainly, in the big banks, 
they have less ability to spread that cost. 

Chairman Shelby. That is right. 

Mr. Woods. So, if you have to add personnel to a small commu- 
nity bank, they are not making billions of dollars. They are making 
thousands of dollars 

Chairman Shelby. And they are not making loans 

Mr. Woods. and that one person makes them unprofitable. 

Chairman Shelby. And they are not making loans if they are 
not 

Mr. Woods. They are not making loans. 

Chairman Shelby. Chris. 

Mr. PoLYCHRON. Chairman Shelby, I would say one area, and es- 
pecially, like, in my market in Hot Springs National Park, Arkan- 
sas, FHA has made the restrictions on condo loans to where very 
few of our developments qualify for those loans. They are an excel- 
lent opportunity for first-time home buyers, elderly, minorities, as 
well 

Chairman Shelby. Tell me why. Are they cheaper, basically, 
than a single detached home? 

Mr. PoLYCHRON. Yes, sir, they are cheaper. A, and they are — a 
lot of our young people are wanting to move to the downtown 
areas 

Chairman Shelby. And what is the barrier, refusal to make the 
loan, or what is it? 

Mr. POLYCHRON. Well, basically, the restrictions require 100 per- 
cent or a high percent of the whole development before it can be 
done. They are usually run by private boards and those people are 
not qualified, and as a result, they just do not finish the process. 
We have been working with FHA to try to alleviate that and, hope- 
fully, something will happen soon. 

I agree with Mr. Woods, second, that — take GE Finance. They re- 
cently announced they are going out of business because the cost 
to do business 

Chairman Shelby. No, they are not going out of business. They 
are selling to somebody. 

Mr. POLYCHRON. Well, they are selling their 

Chairman Shelby. Yes. 
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Mr. POLYCHRON. They are going out of the finance business for 
us 

Chairman Shelby. Right. Right. Right. 

Mr. PoLYCHRON. and, you know, they listed compliance, regu- 

lations, cost of doing business. 

Chairman Shelby. Mr. Motley, one or two, your top ones. 

Mr. Motley. I think that one of my top points is the restrictive 
nature and the very prescriptive nature of the QM rules them- 
selves, for instance, the 43 percent DTI ratio, and I will give you 
an example. Just last week, we had a self-employed borrower that 
was making an application with our company. It was a jumbo loan, 
so we could not avail ourselves of the GSE patch. So, this was a 
jumbo loan. Our investor required that the loan be QM. 

In this particular case, this borrower had been self-employed not 
quite 24 months, which is required under Appendix Q of the QM 
rule. So, even though we had great income history, we had a record 
of good credit, we had good downpayment, all of that, it did not 
meet the QM standard because he had — we could not justify or 
could not show that he had been self-employed at that level of in- 
come for 24 months, only 23. So, we could not make that loan. 

It did not matter that it was an 80 percent loan. It was not a 
high level, high LTV loan. But, that is the kind of one-size-fits-all 
in Dodd-Frank that just does not work. We need some ability to ex- 
ercise prudent judgment. We are not talking about going back to 
NINJA loans. We just want to have the ability to make prudent 
loans 

Chairman Shelby. So, you think that is a literal interpretation 
of the 24-month deal 

Mr. Motley. I do. 

Chairman Shelby. rather than a little bit of flexibility, just 

a little. And, you thought that was a good loan, did you not? 

Mr. Motley. Yes, sir. 

Chairman Shelby. OK. Ms. Gordon. 

Ms. Gordon. I do agree regarding the uncertainty in a variety 
of areas, but I will mention a couple of other things. One is pricing 
and downpayment, and that is because we are suffering from a 
problem with income and wealth inequality in this country, espe- 
cially for communities of color who represent the majority of home 
buyers of the future. I would strongly suggest that we do more risk 
pooling, particularly Fannie and Freddie, rather than really exces- 
sively tiering the pricing, but we 

Chairman Shelby. Explain what you mean exactly. You are talk- 
ing about 

Ms. Gordon. So, Fannie and Freddie had historically — they cre- 
ated this national mortgage market so we were not that dependent 
on what happened in particular regions of the country, you know, 
if one region had a downturn, and they made mortgages really a 
commodity. So, there was basically a price most people in the coun- 
try kind of knew what their mortgages would be. 

Because of the crisis, when Fannie and Freddie went into con- 
servatorship, the conservator created this very steep grid of, you 
know, you pay a lot more for a mortgage, for example, if you are 
only able to afford a smaller downpayment 

Chairman Shelby. OK. 
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Ms. Gordon. even though you still have to have Private 

Mortgage Insurance to cover that, and that has been a real prob- 
lem, particularly for the folks who were hardest hit by the crisis 
and who may have less family wealth. 

I also hope that the whole mortgage industry can work together 
on the problems of wage stagnation and income inequality because 
that is just a big part of the market problem today, is affording a 
home. 

Chairman Shelby. Sure. 

I will address this to you, Chris. In your testimony, you express 
support for legislation allowing communities to appeal to the CFPB 
for consideration as a rural community. You know, the small towns 
and the rural areas of America make up a lot of America, as you 
testified. Would you elaborate on what could be at stake if other- 
wise rural communities are not technically recognized by the CFPB 
as rural and so forth? Go ahead. 

Mr. POLYCHRON. I can even give you a personal example in my 
own State. 

Chairman Shelby. OK. 

Mr. PoLYCHRON. We recently had a State director make a ruling 
that one of our areas was no longer rural. We had no recourse but 
to go to her, and we ultimately convinced her 

Chairman Shelby. But, you were not urban, though, were you? 

Mr. POLYCHRON. No. 

Chairman Shelby. OK. 

[Laughter.] 

Mr. POLYCHRON. And, we finally convinced her that it was rural. 
If we had not had the ability to bring that back up, those people 
would not have been afforded the opportunity to do a 502 through 
Rural Housing. So, I would tell you that other reasons — there are 
areas like, take Fayetteville, Arkansas, where the University of Ar- 
kansas is. A lot of that population is counted in the Census and 
it would make it look like that area is urban when it really is not. 

Chairman Shelby. It is a distortion, is it not? 

Mr. POLYCHRON. It can be a distortion, yes, sir. 

Chairman Shelby. OK. I have a number of other questions I will 
submit for the record. We are into time constraints. 

Senator Brown. 

Senator Brown. Thank you, Mr. Chairman. 

Ms. Gordon, I will start with you, and then I have a question for 
Mr. Motley. Working families trying to buy a home, as you pointed 
out, seem to have the deck stacked against them. Stagnant, slow 
wage growth, increasing student loan debt burdens, combined with 
the recent increase in home values can reduce a family’s ability to 
save for a downpayment or reduce their other debts to qualify for 
a loan. What impact are these — we have heard about Government 
regulations as the major reason, or almost the only reason from 
other panelists. What impact are these economic factors having on 
the housing market? 

Ms. Gordon. So far, we have not actually seen any evidence that 
the problem in the housing market is the financial reforms. We 
have seen quite a lot of evidence that downpayment requirements 
and general tightness of the credit box are a problem, particularly 
since some of the biggest actors in the system still use old credit 
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models that do not take new developments into account. And, we 
also have seen how a lot of the uncertainty, the uncertainty about 
the system generally, with Fannie and Freddie still in conservator- 
ship, as well as uncertainty about repurchases, about default serv- 
icing costs and the like, that is really holding the market back. 

We really have seen no evidence so far, and there have been 
some studies and surveys on this, that QM is really making much 
of a difference, and particularly for smaller institutions who have 
a number of exemptions. By and large, community banks are lend- 
ing the same way they always did. 

Senator Brown. Thank you. 

Mr. Motley, the title of today’s hearing is about helping bor- 
rowers get access to mortgage credit. So far, we have heard a lot 
from the panel about what Congress could do to help lenders. 
Thank you for that insight and those thoughts. 

According to Bankrate.com, the interest rate on a 30-year mort- 
gage averages around 3.8 percent, even with a 660 credit score and 
paying 5 percent down. That sounds like a pretty good deal by any 
historical standard. 

If the issue, therefore, is not the cost of a mortgage, what pre- 
vents you from making this kind of loan, and how does a proposal 
like allowing lenders to charge higher fees give homeowners — give 
potential homeowners, give borrowers more access to affordable 
credit? 

Mr. Motley. Let me answer your last question — I will answer 
your last question first. Low- to moderate-income borrowers typi- 
cally are going to have smaller loans, smaller purchases. So, fees, 
closing costs, are often reflected in fixed amounts rather than a 
percentage of the loan. So, a smaller balance loan is going to hit 
that 3 percent points and fees cap sooner. So, if I cannot premium 
price the loan, raise the interest rate, to cover some of those fees 
through premium, then I am not going to be able to make that loan 
and stay within the 3 percent points and fees cap and, therefore, 
a QM. 

Now, there is another regulator 

Senator Brown. But, you could make the loan. You just could 
not get QM protection, correct? 

Mr. Motley. Right. That is correct. So, I have got to weigh the 
option of going with a rebuttable presumption risk as opposed to 
a safe harbor. 

Now, I can only raise the rate so far because there is another 
Governor on this protection for consumers. Currently, in order to 
stay in a QM state, I cannot go above 150 basis points above the 
average prime offer rate. Now, the average prime offer rate is a 
lookback. It is an index that was published, let us say, last week. 
So, in a rising rate environment, I am automatically squeezed 
when I look at that calculation. So, I need to have that APOR mar- 
gin, the margin over APOR, increase so that I can counteract the 
effect of potentially rising interest rates. 

And you know that interest rates are historically low. They have 
been low for a long time. We all think, eventually, they are going 
to go up. They have not yet, but that would help, if we could have 
a 200 basis point spread over APOR and still retain QM status, as 
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well as we could handle more small balance borrowers if we could 
increase the points and fees cap. 

Senator Brown. Well, I think it is — thank you for that response. 
I think it is important to remember these mortgage rules provide 
legal liability protection. Nothing prohibits you from making these 
loans if you think they are good quality loans and the chances of 
repayment are high. They really shift the burden to the borrower 
to show that a lender knew they could not pay back the loan. 

Obviously, that is the story of QM, understanding that lenders 
can go ahead. They can make that loan. They just do not have the 
legal liability protection afforded by QM. I think it is very impor- 
tant to make that point. The Government is not telling anyone they 
cannot make these loans. They just do not get the legal protection 
afforded by QM, so I think it is important to note that the lender 
here is making a business decision. Is this loan likely to be paid 
back? 

Let me ask one more question with Ms. Gordon. The CFPB re- 
leased updated small and rural lender definitions earlier this year 
in response to concerns about the previous definition, as you know. 
How does the new proposal change the small and rural lenders 
that qualify for exemptions? Are there other exemptions that they 
already qualify for? 

Ms. Gordon. Well, like I said, in my written testimony, I actu- 
ally provide a whole list of exemptions that smaller lenders already 
have, and the new proposals, I think, will also be helpful and, to 
me, really demonstrate how the CFPB is really trying to take into 
account the concerns of the mortgage industry. 

I should note on your previous question that there is also an ex- 
ception from the 3 percent points and fees cap for loans under 
$100,000, which covers quite a lot of the loans that go to low- and 
moderate-income people around different parts of the country, 
though maybe not right here in Washington, DC. 

Another compromise that the CFPB created was as passed by 
Congress, there actually was no safe harbor. There was just some- 
thing called a rebuttable presumption, which is lawyer talk for who 
has the burden of proving what. And, the industry went into CFPB 
and said, we really feel like we need this real legal immunity and 
they were given that extra that was above and beyond what the 
statute had said. 

So, there have been quite a lot of compromises with CFPB. I 
think in a number of them, consumer groups have worked with 
business groups very productively and, I think, will continue to do 
so at the CFPB. And, at this point, this is why I do not think on 
most of these things we really need Congressional rollbacks of the 
actual statute. 

Senator Brown. I think the point you make, and then I will 
yield, Mr. Chairman, about the cost of homes, you said the 
$100,000 figure. The median list price in the Midwest region, ac- 
cording to the National Association of REALTORS®, for home sales 
is $152,000. And in the Cleveland area, 9,000 homes — so, it is not 
a small sample — it is $128,000. In Akron, it is $108,000. Across the 
border in Indiana, it is around that same price. So, that is a lot 
of homes, that is the median price. 

Thank you, Mr. Chairman. 
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Chairman Shelby. Senator Cotton. 

Senator Cotton. Thank you. 

I would like to discuss legislation I cosponsor with Senator Don- 
nelly that Mr. Polychron mentioned earlier, S. 682, the Preserving 
Access to Manufactured Housing Act. Ms. Gordon, I would like to 
start my questions with you. Were mortgage loans a prime driver 
of the financial crisis in 2007, mortgage loans to manufactured 
housing owners? 

Ms. Gordon. So, actually, mortgage loans to manufactured hous- 
ing owners have heen a problem far longer than the financial crisis. 
You know, there are two different ways that those loans can be ti- 
tled. They can be titled as real estate or as chattel, and the chattel 
loans have long had far fewer consumer protections, and those 
loans have always been a lot more expensive than loans for site- 
built homes. 

And, so, the many households who rely on manufactured hous- 
ing, which is a really important, as you know — I mean, in your 
State — actually, I am looking around the room, in all of your 
States, manufactured housing plays a really important role in some 
communities. You know, that was in particular need of consumer 
protection even before some of the excesses that were associated 
with the Wall Street private label securities, because you are right, 
the manufactured housing did not really have that intersection. 

I think it is really important to help increase safe and affordable 
credit for manufactured housing and, in fact, have been urging the 
Federal Housing Finance Agency to include — to incentivize more 
and better manufactured housing loans through their Duty to 
Serve rulemaking by actually including chattel loans as well as 
real estate titled loans, and I think that is going to be a really im- 
portant effort, and I have also been working with some business 
groups on that. 

I do not think the right way to go about solving the very real 
problem of credit for those loans is by removing consumer protec- 
tions that attach to higher-cost credit. 

Senator Cotton. So, I infer the answer to my question is no, 
mortgage loans to manufactured housing owners were not a prime 
driver of the 2007 and 2008 financial crisis. 

Ms. Gordon. Well, they were not a prime driver of what hap- 
pened on Wall Street, but they were very much a part of the lost 
wealth and foreclosures of families. 

Senator Cotton. Were those loans a primary part of 
collateralized debt obligations or credit default swaps that caused 
the problems that led to the financial crisis? 

Ms. Gordon. Absolutely not. 

Senator Cotton. You state in your written testimony that if our 
legislation passed, the Preserving Access to Manufactured Housing 
Act, quote, “a lender could charge nearly 10 percentage points high- 
er than a prime mortgage rate,” end quote. I infer that you think 
that that is a bad thing. 

Ms. Gordon. So, higher-cost loans are sometimes — I mean, there 
are a lot of reasons, a lot of good business reasons to charge higher 
rates under certain circumstances. But, studies have repeatedly 
shown that higher rates are actually in and of themselves an addi- 
tional risk factor. So, if you are in a situation where those higher 
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rates are important and necessary, giving consumers some extra 
protections against other predatory features is really important. 

Senator Cotton. Section 1431 of the Dodd-Frank Act empowers 
the Consumer Financial Protection Bureau to allow points and fees 
up to 10 percent on high-cost mortgages. Do you think that section 
of the Dodd-Frank Act is not sufficiently protective of consumers? 

Ms. Gordon. Well, one of — what Dodd-Frank did was they actu- 
ally revisited the thresholds that had previously existed for 
HOEPA loans, which are the high-cost loans, and those thresholds 
had been established at a time where, generally, rates were really, 
really high for all mortgages, and they adjusted them downward to 
reflect the new rate environment. 

And, I should note that the CFPB actually has extremely broad 
exception authority to virtually everything in the statute, and 
working with the CFPB continues to make sense, and they have 
continued to balance interests pretty well. But, I do not think there 
is any reason to revisit the statute, no. 

Senator Cotton. So, I would note that our legislation simply ac- 
knowledges the economic fact that mortgage loans for manufac- 
tured housing are often a quarter of the cost of homes for site-built, 
or site-built homes, and the origination costs, though, do not al- 
ways fall that low and, therefore, these fees can be somewhat high- 
er. 

Mr. Polychron, would you like to describe the importance of man- 
ufactured housing in places like Hot Springs National Park, Gar- 
land County, in Arkansas? 

Mr. Polychron. Yes. Manufactured housing is a big part of it, 
especially for minorities, for people that cannot afford the higher- 
priced homes. I would submit that even if the cost was, say, ten 
basis points higher, a lot of times, that manufactured home buyer 
can still purchase a home and have payments less than he would 
with a higher-priced home, and I think that individual would like 
that option. 

Senator Cotton. Would it be fair to say that, sometimes, that 
can even be lower than what they might be paying for rent in 
places like Arkansas? 

Mr. Polychron. It would be by far. Rents have gone sky high 
in our State, mainly because the difficulty to get credit. I foresee 
renters at some point, hopefully soon, converting to home owner- 
ship again. 

Senator Cotton. Thank you. 

Chairman Shelby. Senator Menendez. 

Senator Menendez. Thank you, Mr. Chairman. 

Mr. Chairman, I think about this topic and I go back to the time 
we were here, where mortgage lending was at the heart of the fi- 
nancial crisis and borrowers of modest means received risky 
subprime loans they could not afford as financial companies chased 
profits and left taxpayers on the hook for the downside. And, we 
know the damage that the crisis caused. Families lost their homes, 
their jobs, their savings. Businesses had to close their doors and 
communities were devastated by foreclosures. 

So, the crisis reminded us how important a healthy mortgage 
market is to our economy, not just to financial stability, but to fam- 
ilies’ ability to build wealth and strong communities. And, as our 
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economy continues to recover, the pathway to home ownership, I 
believe, must remain open and affordable. 

Now, I understand no legislation is perfect, and in areas where 
regulations are an obstacle, we should look to improve them. At the 
same time, it can be tempting to blame regulation for broader mar- 
ket challenges or to use unrelated problems as a pretext for rolling 
back consumer or financial stability protections. So, I look forward 
to working with my colleagues on the Committee to find ways to 
improve access to credit, but to consider all the elements of that. 

In that context, Mr. Woods, in your testimony, you discussed the 
recent moves by Fannie and Freddie to back well underwritten 
loans with downpayments as low as 3 percent in cases where bor- 
rowers can demonstrate their ability to repay and other compen- 
sating factors. As, I think, almost everyone here knows, saving for 
a downpayment can be a significant obstacle for a family to pur- 
chase a home. Would you say that this decision by Fannie and 
Freddie represents a positive step by giving a greater number of 
creditworthy borrowers an opportunity to responsibly and 
affordably purchase a home? 

Mr. Woods. I think it is a very responsible — I am sorry. I would 
say it is a very positive step. There is one indicator out there that 
for years stands out when we talk about the 3 percent, or 2, or 
wherever you are at. VA loans perform quite well, and they are 
zero down loans, and they have always performed, but they have 
some other guidelines within them that help that process. Plus, 
that individual has some training in responsibility. 

Senator Menendez. Mm-hmm. Do our other witnesses agree? 

Ms. Gordon. Absolutely. I think that the ability to get a home 
with a lower downpayment is absolutely critical for today’s home 
buyers. And, I want to note that what is really important when you 
are thinking about lower downpayments is making sure you are 
not layering other risks in there. It was not low downpayment 
products that caused the crisis. It was the risk layering. And, so, 
that is why, especially when it is so important right now to have 
these low downpayment products, because families really do not 
have that much wealth, that is why it is absolutely not the time 
to ease up on the other protections. 

Mr. Motley. Senator, I agree with Ms. Gordon completely. As 
long as the 97 percent loan is prudently underwritten, we are not 
layering risks, I think it is a good step toward reviving the housing 
market. 

Senator Menendez. Mm-hmm. 

Mr. PoLYCHRON. And, Senator, I would concur. I would also add 
that the lowering of the FHA fees from 1.35 to 0.85, you know, on 
a $200,000 house made a difference of $90 a month, and it cer- 
tainly brought more first-time home buyers into the market. 

Senator Menendez. Good. Now, let me ask you another question. 
Almost all of you discussed in your testimony how updated credit 
score models can improve loan underwriting and expand access to 
a broader population of potential buyers, particularly in under- 
served communities. The developers estimate these new models can 
provide scores for anywhere between 15 and 40 million previously 
unscored consumers. 
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Can any of you share with me what are the biggest obstacles to 
widespread adoption of the newer, better models? Is it implementa- 
tions by the GSEs or is it other factors? 

Mr. Motley. In my opinion, it is implementation by the GSEs. 
They just have not gotten around to technologically utilizing those 
models. 

Ms. Gordon. Well, there are some other obstacles, as well, which 
is that particularly rent reporting, which is a big part of the newer 
experiments with scoring more people, you are relying on a lot of 
private landlords, often mom-and-pop landlords, to do that report- 
ing, and I think that is going to be a challenge to make sure it is 
done right. But, I think it is really important and will allow many 
more people to be scored. 

On scoring utilities, I think there are some special problems 
there that you have to really make sure you have consumer protec- 
tion. Many folks benefit from utility subsidy programs, particularly 
in the colder States, and utility companies are well known for a lot 
of billing problems. So, this has to be done carefully, but I think 
both FICO in updating their models and VantageScore have been 
really working on this quite carefully and it is very important that 
Fannie and Freddie get contemporary with this. 

Senator Menendez. Thank you, Mr. Chairman. 

Mr. Motley. And, I would just follow up with that, is that for 
years, we have used alternative credit like you are talking about 
with utilities, with a rent bill, something that is not reported to the 
credit bureau. But, being able to have this put into a system and 
actually graded will assist us in evaluating borrowers who have 
thin credit. 

Chairman Shelby. Thank you. 

Senator Sasse. 

Senator Sasse. Thank you, Mr. Chairman. 

Ms. Gordon, not to keep you in the crosshairs the whole time, but 
I appreciated some of your comments about PMI and mortgage in- 
surance. I think that many of the comments that you have made, 
though, about the possibility of exemptions from Dodd-Frank, I 
wish we could have the time to take you to a small town in Ne- 
braska and you could sit with some community bankers. And, so, 
I wonder if we could do that as a thought experiment. 

Many of these folks do not have any sense that they were a con- 
tributing factor to the fall of 2008. It is not entirely clear to me if 
you think they are guilty. They think that they are guilty in the 
eyes of Washington and lots of regulations that they cannot navi- 
gate. I will not bore you with all the technical archana, but in a 
lot of towns in Nebraska, the average mortgage is well under 
$100,000, and I have sat with these community bankers and it does 
not make economic sense for most of them to be writing mortgages 
at all. They do it as a community service, but it is not an economi- 
cally viable business. 

Could you explain, in small town Nebraska, where a lot of mort- 
gages are less than $100,000, do you think they did something 
wrong in the run-up to 2008, and if so, what? 

Ms. Gordon. I do not see small community banks as the root of 
the problem in 2008. I would love to work with you on a positive 
agenda for helping smaller institutions be competitive. I think it is 
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important to note that smaller institutions have been declining for 
decades, long before the crisis, and a lot of that is because the eco- 
nomics of the business right now tend to, you know, push toward 
larger institutions where you can spread the fixed costs better. 

I think there is quite a lot that can be done in the area of tech- 
nology to help bring down the costs of compliance, because, I mean, 
we could get rid of all of Dodd-Frank tomorrow, but there would 
still be myriad other regulations that banks would have to comply 
with and a lot of that is susceptible to technology. Some of the larg- 
er institutions have the resources to do that. 

And, I think it is really important, and that regulators should be 
involved in this, too, in trying to make sure we are developing the 
infrastructure of sort of off-the-shelf, cloud-based resources that 
can be used. 

I have talked to a lot of small lenders. I know when they think 
about replacing their technology systems, that sounds almost insur- 
mountable to them, and this is true in the small nonprofit sector, 
as well. Unfortunately, it just has to be done to keep current, and 
I would love to work on a positive agenda to help do that for that 
sector. I think that sector is very important. 

Mr. Motley. And, if I could follow up on that just a little bit 

Senator Sasse. Please. 

Mr. Motley. talking about the infrastructure necessary to in- 

corporate and to build these regulatory requirements into our sys- 
tems. You know, 2 years ago, we had three people in our compli- 
ance area. We had two workers and an administrative person. We 
now have 12 people in our compliance area. 

And, when you think about TRID, a 1,700-page document, well, 
my goodness, we had to hire all those people so they could read it, 
so they could figure out how to implement it and figure out how 
to — what does this mean to the business process every day. And, 
then we have to go train on it, and we have to make sure that our 
loan officers know how to do it. 

And, specifically with TRID, you have got this new waiting pe- 
riod between the time that you issue a closing disclosure and the 
time that you can actually close on the mortgage or consummate 
the mortgage. That means that real estate agents, builders, title 
people all have to be trained. So, this is a tremendously difficult 
task that we have in front of us to try to implement TRID. 

So, it is just to say what Ms. Gordon is saying, is that the train- 
ing burden of implementing these regulations is really quite great. 
And, I would follow with that and say that we are hopeful that we 
can get the CFPB to delay via rule implementation of enforcement 
on this TRID rule, because we have really been inundated over the 
last 24 months with myriad new rules and we are up to here. We 
are choking. We are about to drown. 

Senator Sasse. That is helpful. 

I have got less than a minute left, so Ms. Gordon, could we go 
back to you just for a minute. So, then, go upstream one step. Give 
the 45-second — I think that is all the Chairman is going to let me 
have — give the 45-second answer to what was the contributing fac- 
tor of the housing bubble for lower-income and middle-income fami- 
lies in rural places where housing is cheap. What regulatory prob- 
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lem was not being addressed that they contributed to that required 
any new regulation in 2008. 

Ms. Gordon. Well, here is what happened, and this is what is 
so important now, is those small community banks did not cause 
the crisis, but their larger brethren, in fact, did, and what we have 
seen during the lobbying before Dodd-Frank was passed, during 
Dodd-Frank, and after Dodd-Frank is, actually, you see a lot of in- 
stitutions that are not the kind of banks that you are talking about 
kind of hiding behind the skirts of those banks and using them as 
an excuse to get out of the regulations that are really important 
for the institutions that were, in fact, involved in the shenanigans 
that ultimately led to the crisis. 

Senator Sasse. So, just to interrupt for a second, though, but, I 
think, in earlier questioning, you said there are potentials for ex- 
emptions from Dodd-Frank and from other regulatory regimes that 
could be applied to these people. Let us not talk about whether or 
not big banks did some — were bad actors and they are hiding be- 
hind the small banks. I am asking you, why was there new regula- 
tion necessary on mortgage products for $50,000 and $75,000, pe- 
riod? These exemptions could be used, but they are not being used. 
So, what was the problem that required these new rules to be ap- 
plied to lower-income and middle-income people in places where 
housing markets are cheap? 

Ms. Gordon. So, lower-income and middle-income people were 
the victims of this crisis and what we had to do was regulate the 
products. You know, the page six 

Senator Sasse. And, so, those products are evaporating 

Ms. Gordon. Page six has a list of the exemptions which were 
put in there because we know a lot of those community banks have 
a model where they make the 3- or 5-year balloons, right. They 
do — ^you know, they may service fewer than 5,000 loans. They have 
a lot of exemptions here, but the fact is, when you regulate an in- 
dustry, you have to regulate for the vast middle of the industry and 
this is — I think these exceptions are a very appropriate way, and 
if there is a reason that they are not using those exceptions or tak- 
ing advantage of them, I think that is a training and education and 
regulatory issue we should work on. 

Senator Sasse. Yes. I do not think that is accurate. I think there 
were mortgage products that were available with 15 to 20 pages of 
paperwork that are now hundreds of pages, and I think your an- 
swer is, regardless of whether or not there is a problem, let us em- 
power bureaucrats, and then later you can come and supplicate be- 
fore the bureaucrats and see whether or not you can get a carve- 
out. That is not what is happening, though. The access to mort- 
gages is being reduced and eliminated in rural communities, and 
the argument is, you could go and ask for regulators to later give 
you the freedom to offer products that were not a part of the prob- 
lem. 

Ms. Gordon. So, if you look at who is originating mortgages 
right now, actually, small institutions are originating more than 
ever and their profits on mortgages are increasing faster than the 
profits for any other sector of banks making mortgages. So, you 
know, I hear that there is an issue. Many of these exemptions were 
baked into Dodd-Frank. These were not just regulatory decisions. 
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Others were regulatory decisions made after they heard from rep- 
resentatives of these small banks. But, I do not see why an exemp- 
tion is different than not having the rule. The fact is, you do not 
have to do the rule if you have an exemption. 

Senator Sasse. I wish we had more time. Thank you. 

Chairman Shelby. Mr. Motley, let me pick up on something you 
said, then whatever you want to add, and then I will recognize 
Senator Warren. You said a minute ago, as I understood it, that 
you had to go from 2 people to 12 people on compliance, is that cor- 
rect? 

Mr. Motley. Yes, sir. 

Chairman Shelby. That is six times the cost of personnel. 

Mr. Motley. Yes, sir. 

Chairman Shelby. Somebody has to pass that on or you go out 
of business, right? It is added to the cost of doing business. 

Mr. Motley. Yes, sir. It is added to the cost of doing business. 
I am not doing any more loans, but I have more compliance 

Chairman Shelby. Is there not some way, picking up Senator 
Sasse’s comments, to streamline these regulations and put them in 
plain, unambiguous English where people will know what is cer- 
tain there and what is not? Could it be 

Mr. Motley. Yes, sir 

Chairman Shelby. It looks to me like 

Mr. Motley. 1 believe it is, and we support holistic fixes, not 

carve-outs for individual things. 

Chairman Shelby. No, no 

Mr. Motley. We want some holistic fixes that allow lenders to 
have underwriting guidelines that are prudent. 

Chairman Shelby. When you say fixes, you mean certainty and 
guidelines? 

Mr. Motley. Yes, sir. 

Chairman Shelby. OK. Senator Warren. 

Senator Warren. Thank you, Mr. Chairman. 

You know, I agree with a lot of what has been said here today. 
Access to mortgages is painfully tight, especially for people who are 
not well to do, and we should find responsible ways to increase ac- 
cess to credit. I am there. 

But, once again, there are a lot of proposals that are being 
pitched as improving access to credit that are really about letting 
the mortgage industry dig deeper into consumers’ pockets, and I 
think a good example of this is the Mortgage Choice Act. After the 
crisis. Congress decided that a lender could get the protection of 
the Qualified Mortgage Rule only if the points and fees on a mort- 
gage were less than 3 percent of the loan amount. Now, if the lend- 
er is affiliated with the title company, the cost of title insurance 
through that affiliate counts toward the 3 percent cap, which 
makes sense because most of the cost of title insurance is commis- 
sions, and most of that revenue is going to find its way back into 
the lender’s pocket. 

You know, the 3 percent cap is an important step toward fixing 
the broken noncompetitive market for title insurance. For other 
forms of insurance, not title insurance, where there is a competitive 
market, between 50 and 80 cents of every premium dollar goes to 
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paying out claims. But, for title insurance, according to the GAO, 
it is five cents, one nickel out of every dollar that is collected. 

The GAO also reports that more than 70 cents on every dollar 
is pure commission for the title agents. Subjecting affiliated title 
insurance costs to the 3 percent cap should help bring some com- 
petition and lower these artificially inflated prices. 

Now, Mr. Motley, as you know, the Mortgage Choice Act would 
blow up the 3 percent cap by exempting the affiliated title fee. It 
says that you can separate it and get money from two different 
sources. In your testimony, you claim that applying the cap to af- 
filiated title insurance fees has made, quote, “low-balance loans 
serving low- and moderate-income borrowers much costlier to origi- 
nate and, consequently, less available to consumers.” In other 
words, the cap — that is the part this part of your testimony is 
about — is making it harder for people to get low-dollar loans. 

Now, I care a lot about the question about access to low-dollar 
loans, so I have looked closely at the data since the 3 percent cap 
went into effect last year and I just cannot find any data to support 
that claim. I have also asked companies to give me some data to 
back up the claim, but so far, nobody has done that. 

So, I notice that you do not cite any data in your testimony and 
I would like to know what data you are looking at to support your 
claim. 

Mr. Motley. Senator, I am actually considering the combination 
of the affiliated title insurance — we had an affiliated title insurance 
company. With the new rule, as you have stated, we were required 
to include the title insurance premium, and I would disagree with 
you in the sense that the title insurance premium in Texas, any- 
way, is the vast majority of the total fees charged to a consumer. 
It is not a minority. It is the majority of those costs. 

Senator Warren. Well, all I can do is look at the Government 
Accountability Office report on this 

Mr. Motley. OK. 

Senator Warren. and that is that for title insurance, the 

amount that is paid out is a nickel for every dollar brought in. If 
you have got better data than the GAO, then please bring them in. 

Mr. Motley. OK. I will get back to you with that. But, with re- 
gard to the 

Senator Warren. I would like you to. 

Mr. Motley. With regard to the affiliated title insurance ques- 
tion, I had a title insurance — we had an affiliated title insurance 
company for about 6 or 8 years. One of the reasons that we had 
that title insurance affiliated company is because we felt like we 
could provide better service to our mortgage customers, particularly 
in a refinance scenario, where I could actually meet or beat the 
costs of a competitor by using my affiliated title 

Senator Warren. Mr. Motley, since we have very limited time, 
let me just stop you right there. I have no doubt that you can get 
revenue from your title insurance company and you can get rev- 
enue from your mortgage lending business. The question I am ask- 
ing is what data you have to support your claim in your testimony 
in which you said specifically, low-balance loans serving low- and 
moderate-income borrowers are much costlier to originate and, con- 
sequently, less available to consumers because of the 3 percent cap. 
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I cannot find any data to support that and I just want to know 
what you are using. 

Mr. Motley. Thank you. Let me say that what happens is, with 
an affiliated title company, I have got to include those affiliated 
title charges in my loan origination cost, so that becomes part of 
my costs and fees. So, at a certain level, I go over those caps. 

Senator Warren. I understand that, that you are not going to 
get as much money. The question is, why does that stop you or 
raise the cost? Do you have any data to support 

Mr. Motley. Well, it is not just that I may not make as much 
money. It is also a competitive issue, because when I look at my 
affiliated company and my disclosure to the borrower on my good 
faith estimate, my costs are going to be higher than if I used a non- 
affiliated company, or if someone else was comparing my disclosure 
to a non-affiliated company. 

Senator Warren. I am going to take that as you have no data, 
other than how you describe your business model on how you make 
money. Maybe I should just ask this 

Mr. Motley. I will try to get — I will get back to you with some 
data. 

Senator Warren. I would be delighted to see that. 

Let me ask this another way. Data from both Fannie and Freddie 
Mac and the mortgage industry show that the average mortgage 
origination fees are under 1 percent of the loan amount. So, that 
means for a $100,000 loan, a lender can typically charge more than 
$2,000 for title insurance and still be under the cap. Since claims 
are only eating up about five cents of every premium dollar, that 
leaves about $1,900 in commissions before you hit the cap. Is that 
not enough? 

Mr. Motley. Senator, you are asking me about the commission 
structure with title insurance companies and I am not involved in 
that business anymore. 

Senator Warren. Well — thank you. I just want to say, the Mort- 
gage Choice Act should not fool anyone. The CFPB has already ex- 
empted the vast majority of smaller lenders from the QM rule, in- 
cluding the points and fees cap, for any loan they hold on portfolio. 
So, this is really about bigger lenders. This is about trying to get 
bigger fees from consumers. It is about preserving a cash cow for 
the mortgage industry and not about access to credit and I urge my 
collea^es to oppose this bill. 

Chairman Shelby. Senator Corker. 

Senator Corker. Thank you. This is an interesting hearing. 

Mr. Motley, a large group of us on this Committee wrote a letter 
to FHFA about the Common Securitization Platform they are de- 
veloping, asking to make sure we had enough outside advising, if 
you will, to make sure that it was not just crafted only for Fannie 
and Freddie’s use. Do you think it would be appropriate for some- 
body from the mortgage industry to actually participate in that 
panel? 

Mr. Motley. Yes, sir, I do. 

Senator Corker. OK, and just for the record, I hope that is 
something that we will pursue. 

I want to follow up on Senator Warren’s comments. What I see 
happening here is people, generally speaking, on my side of the 
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aisle are trying to develop legislation to change the rules of Dodd- 
Frank to create better access to mortgages, if you will. What I see 
happening on the other side of the aisle is that Senators, instead 
of pursuing it that way, they are trying to create better access to 
mortgages by trying to get FHA and Fannie and Freddie and oth- 
ers to loosen up on the Government side. So, it is an interesting 
thing. Republicans are trying to write legislation to fix it, but what 
is happening is my friends on the left are trying to push the feder- 
ally owned entities from getting them to do the same exact thing. 
So, both of us, if you look at it, really, both of us are trying to cre- 
ate access to credit. We are just doing it in different ways. 

And, I would just like to ask the question, would it not make 
more sense, instead of maybe us pursuing this route and then pur- 
suing that route, would it make more sense for us just to go ahead 
and do comprehensive housing finance reform and create certainty 
and solve the problem once and for all? I would just like for the 
witnesses to potentially respond to that. 

Mr. Motley. It absolutely would. 

Mr. Woods. It would. 

Mr. POLYCHRON. [Inaudible.] 

Ms. Gordon. I support comprehensive housing reform, as you 
know, but we would also still need the regulatory protections of 
Dodd-Frank. 

Senator Corker. Yes. Well, that was not the question, so 

[Laughter.] 

Senator Corker. So, I think — really, as I hear this, really, it is 
pretty fascinating. I mean, I do not think my friends on the left 
would disagree that they are constantly urging Mel Watt and urg- 
ing Fannie and Freddie and FHA to make access to credit more 
available by not using legislation. This side of the aisle is pursuing 
it the other way. 

And, I do not know. You know, we have heard this, it is often 
quoted — it is too often quoted — we seem to finally do the right 
thing after pursuing every other route. I just think we are kind of 
spinning our wheels and trying to avoid the essence of what needs 
to be done here, and that is housing finance reform done that cre- 
ates certainty for all of you, right? I mean, this would sort of be 
over and done, and I hope that once we get through playing 
around, if you will, with the issue, dealing with the fringes, we can 
get to that, and with that, I have no other comments, unless you 
want to make one, Mr. Polychron. 

Mr. Polychron. I would, if I could. Senator Corker. 

Chairman Shelby. Go ahead. 

Mr. Polychron. The only thing as a practitioner that I would be 
caution — I would be fearful of tax reform is — and I know in your 
bill 

Senator Corker. I did not say anything about tax reform. 

[Laughter.] 

Mr. Polychron. Well, house reform. 

Senator Corker. Well, housing and tax reform are very different. 

Mr. Polychron. I understand. 

Senator Corker. OK. 
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Mr. POLYCHRON. But, at the same time, anything that would im- 
pair a practitioner from a 30-year mortgage is a no-no. I mean, it 
is just going to hurt our business. 

Senator Corker. Well, I do not think anybody that I know of on 
this panel has seriously proposed any legislation that would do 
away with a 30-year mortgage. 

Mr. POLYCHRON. Yet. 

Senator Corker. Has anybody up here done that? 

Mr. POLYCHRON. Not yet. No, sir. 

Senator Corker. All right. Thanks a lot. I appreciate it. 

[Laughter.] 

Chairman Shelby. Senator Reed. 

Senator Reed. Thank you very much, Mr. Chairman, and thank 
you to the panelists for your testimony. I apologize. There was a 
simultaneous hearing in the Armed Services Committee and I had 
to be there. 

Ms. Gordon, Dodd-Frank established numerous protections for 
borrowers, particularly middle-class borrowers, and the changes 
that are being proposed, if enacted, how would they affect sort of 
the middle-class borrower, in your view? 

Ms. Gordon. Well, a number of the changes we have talked 
about today would make mortgages both more expensive and more 
risky. I mean, just to go back to the Mortgage Choice Act for a sec- 
ond, or the so-called Mortgage Choice Act, affiliates were a big part 
of what was going on in the run-up to the crisis. There were kick- 
backs and upselling rampant throughout the system, which ends 
up making a mortgage more expensive than it has to be, and it is 
very anti-competitive. It is always interesting to me that that is not 
seen on all sides of this room. 

And, Dodd-Frank could have made the choice to simply ban these 
affiliate arrangements. It did not do that. It just said, if you want 
to be in that super safe category of QM mortgages, you cannot go 
above this points and fees cap, which seems to me to be a fairly 
minimal and very reasonable way of enabling affiliate relationships 
to continue, even though they could have gone another way. 

Particularly this question of all portfolio loans being QM, I think 
that is especially dangerous, just because with a QM loan, there is 
nothing anybody can do about it if it goes bad, and you do not want 
to kind of blow open this whole exception where any kind of loan, 
no matter how dangerous or risky it is, suddenly gets this special 
legal immunity. And, I think that is especially important for folks 
who are not going to have the money to hire a big fancy lawyer and 
for whom, really, every dollar out of their budget matters. We want 
to get them as fairly priced credit as we can. 

Senator Reed. Thank you. 

Let me just, to Mr. Polychron and Mr. Motley, ask a question, 
because we are all looking at, on both sides, access to credit for bor- 
rowers that are capable of sustaining the credit. And, one of the 
factors that I am hearing in Rhode Island, particularly for first- 
time young home buyers, is this extraordinary student debt. So, 
when they walk in to see you, they could have a job. They could 
be decent and hard working and we could have all these QM regu- 
lations, but you are just going to say, sorry, you owe $180,000. How 
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much is student debt really squeezing the mortgage market or de- 
nying people a mortgage loan? Are you seeing it? Mr. Motley. 

Mr. Motley. Yes, sir, we are, and statistics, I think, from your 
organization, the REALTORS® Association, show that the percent- 
age of first-time home buyers in today’s purchase money market is 
about 29 percent, whereas, typically, that is above 40 percent. So, 
we are certainly seeing a smaller piece of the market being com- 
prised of first-time home buyers. We are required — if there is a re- 
payment on that student debt, we have got to include it. 

Senator Reed. Right. 

Mr. Motley. And, so, we are seeing it affect credit. 

Senator Reed. And Mr. Polychron. 

Mr. Polychron. And I would agree with that. In fact, it was into 
the 50s. It was 56 percent first-time home buyers at one time, and 
it has definitely affected it, as you would expect. 

Senator Reed. And, I would presume — you know, this goes to the 
access to credit. Legitimately, you cannot give loans to these young 
people, typically young people, although nowadays maybe not so 
young, because they just are carrying so much debt. 

So, one of the consequences in terms of your business, but also 
in terms of the opportunity to own a home, is not related directly 
to QM or anything else. It is this huge, staggering student loan 
debt, which Senator Warren and Senator — I am looking down on 
my colleagues on both sides are trying to deal with — and I think 
that is important to note. 

Again, I think we want to look carefully and listen to the issues 
that are arising, but I think we want to tread very carefully in 
terms of making changes that would disrupt the market. 

And, the other thing, too, is that, I hope, that over the last few 
years, despite all of these factors, my impression is that we are see- 
ing fairly substantial profitability in the industry. Is that the case, 
Mr. Woods, with community banks, or 

Mr. Woods. I think that community banks are struggling. I 
think they are doing better today than they were 4 years ago or 
5, but I do not know that they are doing better. But, if you look 
at a long historical line, that is true. 

I wanted to point out two other things with your question on the 
entry-level buyers and the credit. 

Senator Reed. Yes, sir. 

Mr. Woods. I want to point out to you how important that is. 
The truth of the matter is, if the entry-level piece of the market 
is not working, the rest of the market will not work, because the 
entry-level buyer, while he may buy my new house, he more likely 
will buy a used house 

Senator Reed. Right. 

Mr. Woods. and the owner of that used house will move up 

to another and another. Many times, we have transactions that 
have three and four transactions behind them. So, you cannot over- 
look how important that segment of the market is. 

I would like to point out one other thing that I think exacerbates 
the situation, and at least in the crash, if you want to call it that, 
was a big part of it. Back to community banks. In many cases, the 
regulators came in and simply told the community bank that they 
had to cut their portfolio of construction loans, whether they are 
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model homes or spec homes or whatever. In many communities, 
that is the only loan that bank is making that makes any money. 
Their community is growing and they are trying to help that. 

You go in and all of a sudden you tell the builder, you have got 
to get rid of your specs. We will not renew the loan on the specs. 
You just dumped a bunch of things on the market and now our 
competition is going to drive down the prices of all the other 
houses. 

Second, when you take away the models, you have just put that 
builder out of business. That may have been one of the largest em- 
ployment bases in that community, and the real problem is for the 
banker, when he tries to force that customer, he can only force his 
best customer out of the bank. It is the only one that might stand 
a chance of going and getting a loan at another bank. However, in 
this situation, that rule was for everybody. So, immediately, that 
whole access was cutoff, and I do not want that to go unnoticed. 

And, what I have seen as a homebuilder, and if you look at our 
testimony, the real problem is we cannot get loans today. So, we 
cannot start that engine back up. 

Senator Reed. My time has expired, but I want to thank you, 
Mr. Woods, for making that very important point. It is not just the 
fact that the young 25-year-old college graduate cannot get the loan 
to buy the first house. It is that that first house is stuck and they 
cannot move to the second bigger house and the third house, et 
cetera. 

Ironically, maybe the solution to this problem is not messing 
around with these rules but is making sure that people are not 
coming out of college with $180,000 — or graduate school with 
$180,000 worth of debt. 

Thank you, Mr. Chairman. 

Chairman Shelby. Senator Heller. 

Senator Heller. Mr. Chairman, thank you, and to you, the 
Ranking Member, and also to our expert panel that we have with 
us today. Thank you for taking time and being here with us. 

I want to comment, if I may, just a little bit on what Senator 
Corker said earlier, and emphasize that he has worked very hard 
on trying to get some comprehensive reform in the housing indus- 
try and it is something that I supported. I worked with him, with 
both sides, Warner, Tester, others seeing the necessity of this. 

And, I think that the key to all this happening and happening 
right is one thing that you said, Chris, and that is to ensure that 
every American, especially young families, have access to a 30-year 
mortgage. I think we all agreed on that. But, we also agreed that 
there needs to be a secondary market for a backstop. I think the 
committee, that group that was working together, also recognized 
the importance of a secondary market, making sure that these se- 
curities could be traded, but with the rules and regulations nec- 
essary to assure that we do not have 2008 all over again. No State 
was hurt harder in that recession than the State of Nevada, and 
I think that you are well aware of that. 

I want to go back to something that the Chairman and the Rank- 
ing Member discussed earlier in this, and I am just taking a look 
at the CFPB’s rural and urban designation map. The CFPB has 
been trying, and, frankly, unsuccessfully, to define what rural and 
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what urban is. In fact, at one point, CFPB even said that Yucca 
Mountain was in an urban area. Now, I will support that designa- 
tion if that keeps nuclear waste out of the State of Nevada 

[Laughter.] 

Senator Heller. ^but I think they did reverse that particular 

decision. 

I am looking at this map and I am seeing communities like 
Pahrump, Mesquite, Moapa Valley, Fallon, I mean, these are very 
small, very small communities. Fernley, Yerington, Minden, you 
can go on and on, Dayton, they are all listed. 

Senator McConnell and I have introduced legislation similar to 
what the House did. In fact, the House passed legislation that 
would allow rural constituents to make an appeal and present in- 
formation to the CFPB and challenge their rural and urban des- 
ignation. That passed the House, I think with a 401 to 1 vote. 

I would like to get from you, one, do you think there ought to 
be an appeals process, and number two, starting with you, Mr. 
Woods, whether or not you would support this legislation. 

Mr. Woods. I would, and I do believe there should be a process 
for appeal. There has to be. Mistakes are sometimes made and they 
need to be pointed out and a way to correct them. 

Senator Heller. Thank you. 

Chris. 

Mr. PoLYCHRON. And, I addressed this a little earlier in that I 
agree with you 100 percent. We actually had an incident in Arkan- 
sas that precipitated that. You know, the appeal does not mean 
that they are going to hear eight million appeals. I think the facts 
are going to speak for themselves, whether they qualify or do not 
qualify, and in many cases a decision will be able to be made quick- 
ly. So, I strongly believe in the appeal process. 

Senator Heller. I listed eight of them, so 

[Laughter.] 

Senator Heller. Mr. Motley. 

Mr. Motley. I agree with the appeals process, and I would also 
urge you to emphasize that consumers will reap the most benefit 
from this Act if the types of loans identified by CFPB as being crit- 
ical for meeting the credit needs in rural areas, including loans 
that do not meet the 43 percent debt-to-income ratio, are consid- 
ered qualified mortgages if either they are held in portfolio or sold 
to a creditor that holds them in portfolio. 

Senator Heller. Thank you. 

Ms. Gordon, I would love to get your support. 

Ms. Gordon. Well, so we have not taken a position on that legis- 
lation. The whole issue of rural designation is, of course, one of 
those things that is rife with complexity among a variety of agen- 
cies administering a variety of programs that go well beyond just 
housing-related programs. 

I will note we have been very engaged with FHFA on their Duty 
to Serve rulemaking, where strengthening credit to rural commu- 
nities is a really important part of what Congress asked them to 
do there. They are, in the process of that rulemaking, also looking 
at the question of rural designation, and I think that is a really im- 
portant place to intervene, as well. 

Senator Heller. Thank you. Thank you. 
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I know I am a broken record here, but about 25 percent of the 
homes — more than 25 percent of the homes still in Nevada are un- 
derwater. We have lost probably half of our community banks in 
the State, probably half of our credit unions, also, so you can imag- 
ine — in fact, I would say that I think the statistics show that about 
8 percent of the homes sold in the State are short sells. 

Mr. Polychron, you are well aware of the Mortgage Debt Relief 
Act and the attempts of that. I call it ghost income, where the IRS 
is trying to tax individuals for income they have never seen. What 
would be the impact to the housing industry if the Mortgage Debt 
Relief Act were to expire at the end of the year? 

Mr. Polychron. It would be big, and I thank you for sponsoring 
that. You know, the thing I have never understood about that is 
that someone that has a home that he sells for a profit, or she sells 
for a profit, is not taxed, yet the individual that is underwater, that 
takes a loss on that home, does get taxed. I mean, where is the 
fairness in that? I have never understood that. But, it is there, and 
without it, those people are going to be renters again. So, I support 
your bill. 

Senator Heller. Mr. Polychron, thank you for your comment. 

Mr. Chairman, my time is up, but again, I want to thank the 
witnesses and for holding this hearing. Thank you, Mr. Chairman. 

Chairman Shelby. Thank you. 

Senator Merkley. 

Senator Merkley. Thank you very much, Mr. Chair, and thank 
you all for your insights from your various professions and organi- 
zations. 

I do think that there is common cause on this Mortgage Debt Re- 
lief Act and the concern about short sale streamlining that was 
mentioned earlier. 

One issue that has not really been explored too much here today 
is the Preserving Access to Manufactured Housing Act. I gather a 
version of it passed in the House, so we may have more discussion 
here. 

In Oregon, we had, long before the 2008 crisis, a real challenge 
in our manufactured housing park industry, and the way it worked 
is people would buy a home, a new home, to be placed into a park. 
They would buy a park package. But, what they did not realize is 
the rent could be raised at any time and there was fairly much a 
shortage of supply in this park world, plus a lot of the parks would 
only allow a new home to be placed in their park. 

And, so, after someone had moved in, then the park would raise 
the rent or, alternatively, raise the utilities. And, for every $100 of 
rent or utilities per month that were raised, it diminished the 
value of the house by $20,000. You can imagine how quickly your 
new house was worth very little. 

So, therefore, the lenders who might lend for these particular 
homes were very nervous about it, so they wanted to do short-term 
loans. They wanted to do very high interest rate loans, which made 
a lot of sense because there was enormous risk embedded in this. 
People did not own the land and they did not control the rent and 
they did not control utilities. 

And, we looked at a number of ways to try to avoid this. What 
we heard time and time again from owners in these parks was, if 
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I had understood how this works 6 months ago, I would never have 
bought this house. And, so, we had different proposals to — how 
could owners understand the deal they are getting into, the fact 
that the rent is not controlled, the utilities are not controlled, the 
fact that you cannot move your house to another park, the fact that 
moving your house, if you can find another park that would take 
it, would be extraordinarily expensive, because it is really operated 
as a predatory operation. 

And, then when a person had to sell their home because the rent 
had raised sufficiently, the only person who would buy it would be 
the park owner. The park owner would then lower the rents and 
sell the house to a new family. 

So, this is the type of predatory operations that do not serve low- 
income families well, and I can certainly understand why lenders 
would be very reluctant to enter into that world, or only at extraor- 
dinarily high terms, but then were charging much more. As the ex- 
pression goes, it is expensive to be poor. You are paying far more 
in interest than an ordinary person. 

Should we be addressing any of these factors, and how does this 
affect this conversation about changing the terms of the loan pa- 
rameters for lending on manufactured housing that is placed into 
a situation where you do not own the land or control the utility or 
rent costs? Would anyone like to comment on that? 

Mr. PoLYCHRON. Do you think some of these could be an excep- 
tion, I mean, just maybe to Oregon? I am not singling out Oregon, 
but, I mean, you know, I have not experienced that in my own 
State, and I do not know if you all have experienced that, either. 

Mr. Woods. I do not have any experience in it, so I am afraid 
I am not a very good 

Senator Merkley. OK. Very good. 

Ms. Gordon. I mean, I will be happy to speak to this. I do not 
think it is unique to Oregon that the folks in investor-owned com- 
munities have problems with security of land tenure and with ris- 
ing costs and all sorts of other rules, like if you want to sell your 
unit, you cannot put up a sign, or, you know, there are all kinds 
of rules that are very difficult. 

I think that is why you have seen a movement toward resident- 
owned communities, where the decisions are made with the best in- 
terest of the owner residents in mind, and that is — it is particularly 
important now as FHFA writes this Duty to Serve rule that they 
use their market power, because Fannie and Freddie both do lend 
in this area and should be probably doing, or finance in this area, 
and should be doing more of that. It is important to use that power 
to make sure that there are better rules of the road for investor- 
owned communities and for chattel lending, as well, to make it 
much safer. 

It is very predatory. There was a discussion earlier about wheth- 
er manufactured housing caused the 2008 financial crisis. But, 
manufactured housing has its own crises. You know, there was a 
statistic in a recent article that in the year 2000, 75,000 manufac- 
tured homes were repossessed and that is something of an epi- 
demic. We would not stand for that in site-built housing. 

So, this is especially not the time to be removing more protec- 
tions in that area. We should be thinking about what additional 
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protections we can provide, because this is an important source of 
potentially affordable housing when it is done fairly. 

Senator Merkley. Yes. That is what I want to emphasize — is 
this really is an option for so many folks who are looking for a less- 
expensive house, but when that dream of owning your house turns 
into a nightmare, and particularly many seniors located into this 
situation and then discover, well, your rent is going to go up $200 
this year. Well, there went $40,000 of equity, now you cannot sell 
the house, et cetera, it becomes — then it does become a nightmare 
that really does not serve low-income Americans well. So, I just 
wanted to draw attention to that as we consider how we might 
modify the financial strategies related to this. 

Mr. Motley. Senator, we at the MBA think it is a very impor- 
tant State issue and we would like to review it and review your 
concerns earlier. 

Senator Merkley. Thank you, and I look forward to working 
with you all. I think we all want the mortgages to be affordable but 
not predatory, so they become a form of wealth construction or ad- 
dition in America, really part of the American dream, but not pred- 
atory wealth-stripping strategy. 

Thank you. 

Chairman Shelby. Senator Scott. 

Senator Scott. Thank you, Mr. Chairman. 

Mr. Polychron, one of my experiences as a small business owner 
for a couple decades, it seems, maybe even a little longer in my life- 
time, it appears the time with my gray hair that I had to cutoff 

[Laughter.] 

Senator Scott. It is just not that funny, though. Anyway 

[Laughter.] 

Senator Scott. just a quick question for you, sir. As an insur- 

ance guy working in business, one of the things that I experienced 
with my couple thousand customers is most wanted customization. 
They wanted the ability to have a serious conversation about their 
set of needs and then to have a product designed for it. It appears 
to me that we are really heading in the exact opposite direction, 
where one size fits all. A case in point, the debt-to-income ratios 
of the 43 percent rule. 

From my perspective, it just appears that, while well intended, 
the fact of the matter is that perhaps we are going to carve out a 
major segment of the population that would be creditworthy if they 
were able to consider more factors. The classic example from my 
life was when I started my business, I had to have a relationship 
loan from my lender, who took a chance. It appears to me, while 
that was a business loan experience, that allowed me or afforded 
me the opportunity to get a mortgage. 

The fact is that we are, through this trying to synchronize and 
harmonize and standardize everything, we are going to eliminate 
those very opportunities for worthy individuals who may not fit 
into the cookie cutter box that we think we are building on their 
behalf to actually have access to loans. Has that been your experi- 
ence in the field? 

Mr. Polychron. Well, what you did not know about me is that 
I was a bank president in another life, and, you know, a lot — I do 
not think this has been discussed enough today. We had Mr. 
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Cordray at a meeting with NAR earlier last year and one of the 
things that I kept hearing was underwriting, and I will tell you 
that when I was a banker, Underwriting 101 was basically the abil- 
ity to repay. And, I do not think what we are doing enough of is 
good underwriting, and I still think that was the primary cause of 
the bubble. It was not necessarily some of the rules and regulations 
that have come forward, but truly the fact that, you are right, we 
need more opportunity for the millennials, et cetera, who are the 
primary borrowers, or buyers of homes right now. We have to open 
that up, and I think good underwriting would take care of a lot of 
it. 

Senator Scott. Mr. Motley, I see you shaking your head. 

Mr. Motley. Senator Scott, I would like to just follow up on that, 
and I gave an example earlier about the restrictive one-size-fits-all 
nature of the 43 percent back-end ratio. It does not fit for every- 
body and we should not rely on it as the only source of under- 
writing. Instead, we need to be able to make holistic changes to the 
QM rule that will allow us to exercise prudent judgment in making 
good, sound underwriting decisions. That does not mean that we go 
back to the days of stated income, stated asset type loans at all. 
It just means that we have a little bit more flexibility to evaluate 
the very situation that you discussed earlier. 

Senator Scott. It appears our rush toward the one-size-fits-all 
for a State like South Carolina, which so much of my State being 
rural areas, where manufactured homes in the rural areas, or 
throughout, frankly, the State of South Carolina are consistent, 
and yet many of the rules that we are seeing promulgated would 
restrict access to capital. And, when you look at the challenge of 
growing wealth in this Nation, there is a great disparity, primarily 
because of the value of the home and the value of that home ends 
up on a calculation on your net worth. So, from my perspective, the 
rural communities are being impacted negatively by the direction 
that we are heading. 

One final question before we get to the other witnesses. It seems 
to me that the impact on minorities and their ability to be a part 
of the qualified mortgage conversation is very strong. It is as if we 
prevent minorities from getting mortgages because of Dodd-Frank. 
Then the Government comes in to bankers and says, why are you 
not doing more lending? And then you get penalized for that, and 
then the Government creates another set of rules forcing you to do 
something that seems to be in great contradiction to the very Dodd- 
Frank standards that we are setting. 

Mr. Woods. 

Mr. Woods. I think your comment is right on, and I think that 
is one of the cases where we look at the fact that the rules or the 
regulations are not in — in misalignment, if you will, the fact that 
there are a lot of unintended consequences. The rule itself was for 
a good reason 

Senator Scott. Yes. 

Mr. Woods. but nobody looked beyond that to start to say, 

yes, but it will not work in these kind of communities, or it will 
not work under these kinds of loans. 

You know, back to the community banker, and I have a great re- 
spect for them, one of the things that the community banker has 
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as an advantage, if he is a true community banker — be careful, 
there are a lot of people calling themselves community bankers 
that are not, OK — the true community banker knows his commu- 
nity. He is involved in the school board and the Chamber and he 
has a reason to have his bank be successful and the community be 
successful, because it is going to make his bank more successful. 

And there is no — and there is nothing in all of these that allows 
for that insight. You cannot put that insight on a loan form, where 
he knows the individual. 

Senator Scott. Exactly. 

Mr. Woods. He made that relationship loan. 

Senator Scott. Hence the relationship lending experience that I 
have had. 

I know my time is up, Mr. Chairman. 

Chairman Shelby. Thank you. Senator Scott. That is a good 
point. 

Senator Donnelly, you have been very, very patient. 

Senator Donnelly. Thank you, Mr. Chairman. In this seat, you 
have to be. 

[Laughter.] 

Chairman Shelby. I have been in that seat. 

[Laughter.] 

Senator Donnelly. Before he leaves, I want to mention, Mr. 
Scott has real world experience working in small business and try- 
ing to make markets go. 

I used to serve, Mr. Woods, on a school board, which can occa- 
sionally be a challenging endeavor, as they say. But, for the State 
I am from, Indiana, manufactured housing is really important. It 
is important in a number of ways, for the people who want to live 
there, and then we have over the years traditionally had a great 
history of being one of the producers of the product. I have toured 
the plants. I have been with the workers, spent time with them. 
And, the goal is, how do we provide affordable housing to families 
who, you know, they are not going to be building the McMansions 
on the Potomac River. These are our families who work hard every 
day and have the same American dreams, though, that everybody 
else has. And, so, access to credit in a responsible way is obviously 
a key. 

I have been a sponsor of a bill. Preserving Access to Manufac- 
tured Housing, and so the question is, how do we do this in the 
most responsible way, that nobody wants to open up a can of 
worms again. I voted for Dodd-Frank, but I voted for it to provide 
safety and stability, not to make it impossible for certain markets 
to have loans. 

You know, what we have seen, or what I have seen and what I 
have heard from folks, they are small — ^you know, the companies 
that I deal with in my home State are usually small, family-owned 
enterprises that are building these homes. There has been a dry- 
up of small dollar loans on these kind of things. 

And, so, as we look at this, Mr. Polychron, I want to ask you, 
could you tell us why it is important to ensure consumers have 
more affordable access to manufactured housing, if you would? 

Mr. Polychron. And I would even suggest a way maybe we get 
there, if that is OK. 
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Senator Donnelly. That would be terrific. We have no magic an- 
swers here. We are looking for 

Mr. PoLYCHRON. Arkansas, too, is a lot like Indiana, and a large 
percentage, especially in our rural areas, depend on manufactured 
housing. I think Ms. Gordon mentioned earlier, we had a sympo- 
sium on credit access recently at the National Association of REAL- 
TORS®, and one of the subjects we have touched on a little bit 
today were different credit scoring systems, such as FICO 09, 
VantageScore, which take into account rents paid, utilities paid, 
and can actually raise a person’s credit score to where they could 
qualify for these type loans. I think it is an area we certainly need 
to research more and explore. 

Senator Donnelly. Because the thing we do not want to do is 
we do not want to put folks in a box with a payment that cannot 
be made. That does not help 

Mr. PoLYCHRON. Good underwriting, again. 

Senator Donnelly. It does not help any families. It does not help 
the home companies. So, what we are trying to do is thread the 
needle of, in effect, how do we do this. And, I am not willing to say, 
and I know the Chairman is not, that small, you know, relatively 
small compared to some others, you know, loans of $30,000, 
$40,000, that they should not be made, because those people have 
the same hopes and dreams, and, then, so, how do we do this in 
an affordable way. 

Mr. Woods, do you believe Congress can have lending restrictions 
that make sense on this while still protecting consumers and the 
economy from the dangerous practices we ran into? 

Mr. Woods. I think it is possible. I think — again, I do not know 
that much about that piece of it, but I can 

Senator Donnelly. Well 

Mr. Woods. some of the comments before. The good rules can 

be made. They need to be made with common sense and they need 
a lot of input and we need to look at all the aspects. 

Senator Donnelly. Mr. Polychron, to that same question. Do you 
feel this needle can be threaded so that we have regulations that 
make sense, that provide appropriate restrictions and also make a 
profit for the people who have to write the papers? 

Mr. Polychron. My opening comments were about balance and 
finding that in the middle, and I think, with enough work, we can 
reach that balance. Yes, sir, I do. 

Mr. Motley. Senator, we agree. MBA would welcome the oppor- 
tunity to figure out a way to thread that needle. 

Senator Donnelly. OK. And, Ms. Gordon, I know there are cer- 
tain parts of the bill that you do not support, and I understand 
that from your written testimony. The FHFA, the Duty to Serve 
rule required by the Housing and Economic Recovery Act of 2008, 
can you talk a little bit about how the Duty to Serve will enhance 
accessibility and affordability of manufactured housing. 

Ms. Gordon. Well, what I hope it will do is make sure that both 
Fannie and Freddie have an obligation to ramp up their work in 
this area so that there are more ways to access safe and affordable 
financing for manufactured homes and for community owners that 
run responsible communities. 
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I think what is important and what FHFA can do is they can 
sort of set a best practices standard, if you will, to ensure that 
where they are putting their backstop, their guarantee, is on the 
type of lending that has the features that people need to be suc- 
cessful, you know, security of land tenure, adequate notice before 
rent increases, the ability to sell their unit if they need to move. 
You know, there is a whole variety, and I would be happy to work 
with your office on the list that we have provided to FHFA on this. 

You know, if I could wave my magic consumer protection wand, 
of course, I would make most of these loans titled as real estate. 
But, for some reason, not everybody seems to be planning to listen 
to me on that, and so I think it is extremely important that we not 
just completely write chattel loans out of this rule, but that we use 
the market power that Fannie and Freddie have to establish this 
safer standard of those loans so that people in this situation are 
able to access responsible credit. 

And the reason — the dispute I have with some of the provisions 
of the proposed legislation really just has to do with not wanting 
to strip consumer protections from people who may have very, very 
high rate loans, because those can be dangerous and can be abu- 
sive and can put families in a situation that they do not expect. 
But, I would be very happy to work with you and your other col- 
leagues on ways that we can open up that credit in a responsible 
way. 

Senator Donnelly. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Shelby. Thank you. 

Senator Rounds. 

Senator Rounds. Thank you, Mr. Chairman. 

When I first purchased my home in Fort Pierre, South Dakota, 
it was just after I had left working as Governor for 8 years. We 
were told that in the area that I purchased my home, there were 
no comps. The bank would have to hold my loan on their books. 
As a result, I had to pay a higher interest rate. Now, I suspect it 
might also have not helped that I was now seen as not having a 
stable job history, having just left one job and picking up another 
job. 

[Laughter.] 

Senator Rounds. I have heard that same story, though, from 
other South Dakotans. If you live in a rural area and you do not 
have comps, odds are that if you can get a mortgage, you will face 
higher mortgage interest rates. 

Another South Dakotan told me that he is also facing a similar 
situation. Because his loan cannot be sold into the secondary mar- 
ket, he is also paying a 1 to 2 percent interest rate premium for 
a loan with a 6-year term and a balloon payment. This is essen- 
tially a tax on living in rural America and another example of the 
red tape that is making it harder for people to own homes. 

Another example — and I thank my colleague. Senator Heller, for 
his leadership on this particular issue — residents in rural commu- 
nities like South Dakota that I have mentioned often use balloon 
payments to finance home purchases. CFPB says this type of loan 
is abusive, but they have made an exception for parts of the coun- 
try that the CFPB defines as rural in nature. 
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The CFPB took two attempts, but even after their second try, the 
CFPB still does not define towns like Lead, South Dakota, popu- 
lation 3,109, or Sturgis, South Dakota, population 6,683 — other 
than during the Sturgis Motorcycle Rally when it goes to 600,000 
for a period of 2 weeks — they consider both of those as not being 
rural. That is thousands of people who will have severe difficulties 
getting a loan. 

This rule makes no sense and the practical result is that if your 
bank has to hold a mortgage on its books and you need a balloon 
payment, you will not be able to get a mortgage in towns like Lead 
or in Sturgis. 

In South Dakota, the community bankers rely on relationships 
and knowing their customers. Another effect of these new rules is 
that it does not matter how well you know your customer. 

Another example is a constituent was looking to buy a home and 
went to a community bank where they had done business in the 
past. His father had passed away and he was due to inherit several 
thousand acres without a mortgage. Because at the moment he ap- 
plied for the loan this individual’s debt-to-equity ratio was not ac- 
ceptable, he could not get a loan and that community bank lost his 
business and he had to go looking elsewhere. 

We need to take a look at all of these rules, all of these regula- 
tions, and, well, and ask the question, do they make common 
sense? 

I want to thank all of our witnesses here today. I want to ask 
them, aside from the fact of if you really had the opportunity to 
start out by eliminating the CFPB and starting over again, which 
rules do you think are the most egregious and which rules do you 
think constrain access to mortgage credit the most? 

Mr. Motley. I would be happy to start with that. I think that 
the QM rules are too prescriptive. They incorporate a one-size-fits- 
all debt-to-income ratio. They restrict points and fees to too great 
an extent and lenders need to have more flexibility to accommodate 
the kind of loans that you are talking about. 

Senator Rounds. Yes. 

Ms. Gordon. Well, this may not be the answer you are looking 
for, but I actually think that by turning the qualified mortgage def- 
inition, which was never meant to be the box that everybody had 
to fit in — when CFPB, at the mortgage industry’s request, turned 
that into a safe harbor, it had the unintended consequence of hav- 
ing all of these loans feel like they had to fit in that box. The pur- 
pose of the Ability to Repay rule was to provide exactly the kind 
of flexibility that you are talking about, to know your customer, 
and as long as you are documenting that what the customer, in 
fact, is saying to you is true, that you would be able to make loans 
that did not at all look like that QM definition. 

And, I know nobody here is asking to roll back that safe harbor. 
But, the answer is not to give everything a safe harbor, because 
then you will go back to irresponsible lending, and that might not 
happen in your community banks, but it will happen in other insti- 
tutions that do not have those same community ties as yours do. 
So, that is really important. 

I will add, since I did not get an opportunity to say this before, 
I completely agree that just the 43 percent bright line is a problem 
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and that compensating factors are really important. And, I will 
note again, when CFPB was implementing — Congress did not put 
that 43 percent in the Dodd-Frank statute. That was something 
that CFPB did when it was implementing the rule at the request 
of industry groups that went in and said, bright lines. We need 
bright lines. We cannot do this unless we have bright lines. And 
then they got a bunch of bright lines 

Senator Rounds. For fear 

Ms. Gordon. and now folks are saying, oh, well, you 

know 

Senator Rounds. For fear of litigation. 

Ms. Gordon. Well, for fear of litigation, which, by the way, I 
would be interested if anybody can show me any kind of onslaught 
of litigation under Dodd-Frank on the consumer side 

Senator Rounds. If I could 

Ms. Gordon. because I have not seen that. 

Senator Rounds. and I know my time has expired, but, sir, 

would you care to 

Mr. Motley. I would just point out that the safe harbor allows 
more security and less potential for litigation, not a rebuttal of pre- 
sumption. Lenders are subjected to a defense of foreclosure, private 
right of action, punitive actions. It is — a safe harbor loan is far 
safer and it is marketable. A rebuttable presumption — there is no 
market for a rebuttable presumption loan in today’s world. So, 
there is a reason that we want to have safe harbor protections, be- 
cause it is a more marketable loan. It allows banks to sell that loan 
into the secondary market, which they cannot do right now. 

Chairman Shelby. Go ahead. Senator. 

Senator Rounds. Thank you. I did not know whether anyone else 
wanted to comment on that or not, but I am over my time, but with 
your generous accommodation 

Chairman Shelby. Go ahead. 

Mr. POLYCHRON. The only thing I would comment on. A, about 
your appraisal process earlier, I concur with you 100 percent. Ap- 
praisals still cause a huge problem in our State and we would like 
to see that process strengthened. 

I think I would still go back to credit scores. The average credit 
score, you know, in 2013 was over 750. Last year, it was over 740. 
I still think going back to using a different method of scoring, cred- 
it scores, could certainly help more than almost any other thing. 

Senator Rounds. Thank you. 

Thank you, Mr. Chairman. 

Chairman Shelby. Thank you. Senator Rounds. 

Senator Heitkamp. 

Senator Heitkamp. Thank you, Mr. Chairman. 

A lot has been covered, obviously, and I have been listening to 
this discussion of rural, and we have been able to work this 
through with Consumer Finance, and so we now have our defini- 
tion that works, so give them a call. Maybe they will, a Governor, 
maybe they will work it out with you. 

One of the things that I want to point out, because we have been 
talking a lot about manufactured housing, and we are talking 
about real estate versus chattel lending. The difference that is 
hugely important to the consumer is the nonrecourse nature of a 
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mortgage versus chattel lending. And, so, you could, in fact, if you 
overburden or put too much debt on a borrower who is financing 
a manufactured home, you could be indenturing them for a long 
time. They cannot simply walk away from that debt. In most 
States, they cannot. And, so, we just need to be really careful as 
we pursue the manufactured housing, understanding that it does 
not have the same kind of characterization that mortgage lending 
does. So, I just want to kind of put that down. 

I am concerned about creditworthiness, and manufactured hous- 
ing plays into this, as you have said, Chris, about that — or, I think 
it might have been you, Tom — that we begin with that lower level 
and then work up. We are looking at twin homes, condos, you 
know, apartment buildings, small first-time homeowner kind of op- 
erations that then move up. That is true for manufactured housing. 
Some of my folks live there for 50 years, but many transition out 
to a regular mortgage and a regular home. 

Going back to credit scoring, one of the things that is happening 
now is in the world of big data looking at algorithms and looking 
at not whether you paid your bill or whether you have a bank ac- 
count or, you know, what did you buy yesterday? Where do you 
shop? And, so, I want you to comment a little bit about this trend 
to try and analyze creditworthiness looking at big data and algo- 
rithms and different kinds of inputs and whether you have seen 
any movement in that direction or if this is a 10-year-out problem. 

And, Mr. Woods, maybe start with you. 

Mr. Woods. I think it may be the 10-year-out problem. I am in- 
trigued by that kind of data. I think it plays into, as I say, the com- 
munity banker. You know, those relationship loans that were first 
made in many cases were made because that banker knows the 
granddad and the dad and the uncles and they are a hard-working 
family and they pay their bills and it is just built into their nature. 
But, that young person that walks in there certainly does not have 
the credit and all the other things that he would need to have a 
750 credit score. 

One of the other things I thought interesting that we passed 
over, they would allow loans at 660, but nobody is making them, 
you know. They are making them at 750 and above. I defend the 
fact that I came from some pretty humble beginnings. I would fight 
the fact that there are a lot of people in those lower scores that pay 
their bills. They pay them on time 

Senator Heitkamp. Yes. 

Mr. Woods. and that is their genetic 

Senator Heitkamp. And an independent community banker who 
has been in that community, who has a relationship that goes way 
back, knows which family. I say this all the time in North Dakota. 
You could have a banker, a client or customer comes in and you 
look at the financial statement. It checks all the boxes. There is no 
way you are going to give them a loan. The guy who owns the body 
shop down the street who you know has always paid his bills, be- 
cause you know his community reputation, you want to give him 
the loan and you do not want to be dinged for it in an examination, 
or you want to be able to do what you have always done in your 
communities, and so I do not think anyone is more sympathetic. 
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coming from a town of 90 people, than I am about what that means 
for relationship banking. 

But, I am concerned about creditworthiness. We hear this over 
and over again, and it is not just student debt. It is depressed 
wages. It is the whole nine yards that challenged millennials and 
young people. 

And, then, it is a change in consumptive behaviors. Are they 
really looking for those loans? Are they looking to the shared econ- 
omy? And, how do we reach out to those folks, because we know 
that is also a way that they can build equity, that they can build 
a future. And, this is a big part of solving our retirement problem, 
as well. 

And, so, we — I am going to associate myself with Senator Corker. 
I was on that effort last time and urge the Committee Chairman 
to give us another go at the great work that we did last Congress. 
I think it will help solve and analyze a lot of these problems. 

And, so, I want to thank you all. I am going to submit some 
questions for the record, with the Chairman’s appreciation and ap- 
proval, and thank you for the work that you do in your commu- 
nities and thank you for the work that you do on behalf of con- 
sumers. 

Chairman Shelby. Senator Merkley, do you have any other ques- 
tions? 

Senator Merkley. Mr. Chair, I think the points have been quite 
well explored and it is very important to American families, this 
challenge. Home ownership is just an incredibly important part of 
families moving into the middle class, and getting it right in a 
fashion which empowers families and does not prey on families is 
what this conversation is all about, and thank you for bringing 
your insights to bear. 

Chairman Shelby. I want to, on behalf of the Committee, I want 
to thank all of you. We have had, I think, a very good hearing, a 
lot of participation. We appreciate your input and your willingness 
to come to share, and let us try to solve some of these proWems 
that you pointed out here. 

The Committee is adjourned. 

[Whereupon, at 12:07 p.m., the hearing was adjourned.] 

[Prepared statements, responses to written questions, and addi- 
tional material supplied for the record follow:] 
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PREPARED STATEMENT OF TOM WOODS 

President, Woods Custom Homes 

ON BEHALF OF THE NATIONAL ASSOCIATION OF HOME BUILDERS 

April 16, 2015 

Introduction 

Chairman Shelby, Ranking Member Brown, and Members of the Committee, I am 
pleased to appear before you today on behalf of the National Association of Home 
Builders (NAHB) to share our views on regulatory burdens to obtaining mortgage 
credit. My name is Tom Woods, and I am a home builder from Blue Springs, Mis- 
souri and NAHB’s 2015 Chairman of the Board. We appreciate the invitation to ap- 
pear before the Committee on this important issue. 

NAHB represents over 140,000 members who are involved in building single fam- 
ily and multifamily housing, remodeling, and other aspects of residential and light 
commercial construction. Each year, NAHB’s builder members construct approxi- 
mately 80 percent of all new housing in America. 

The ability of the home building industry to meet the demand for housing, includ- 
ing addressing affordable housing needs, and contribute significantly to the Nation’s 
economic growth is dependent on an efficiently operating housing finance system 
that provides adequate and reliable credit to home buyers and home builders at rea- 
sonable interest rates through all business conditions. At present, home buyers and 
builders continue to confront challenging credit conditions weighed down by a zeal- 
ous regulatory response to the Great Recession. In addition, the ongoing uncertainty 
over the future structure of the housing finance system has intensified these chal- 
lenges. This statement will examine several cases where Government regulation and 
other developments have impeded the ability of the housing sector to recover from 
the historically steep downturn and meet the credit needs of home buyers and home 
builders. 

The housing finance system is governed by statutes and regulation overseen by 
a myriad of Federal agencies. In response to the recent financial crisis, the Dodd- 
Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank) man- 
dated significant mortgage finance reforms and created the Consumer Financial 
Protection Bureau (CFPB) to supervise and monitor many of the new requirements. 
Additionally, the Federal Housing Finance Agency (FHFA), the Federal Housing Ad- 
ministration (FHA) and the Federal banking regulators all have taken steps to en- 
sure the U.S. economy will never again be as vulnerable to “risky” mortgage lend- 
ing. The collective force of the actions taken by these agencies, along with the lin- 
gering doubts and uncertainty of market participants, has resulted in an undue re- 
striction on the availability of mortgage credit to many creditworthy borrowers. 

While there have been some actions taken by the individual agencies to mitigate 
the overly tight lending conditions, the housing sector is still struggling to return 
to normal. NAHB believes there are additional steps that can be taken to eliminate 
some of the barriers to credit availability and support a stronger, more robust recov- 
ery of the housing and mortgage markets while still employing balanced reforms to 
protect the housing market from another crisis. 

Factors Constraining Availability of Mortgage Credit 

While mortgage rates remain near historically low levels, access to mortgage cred- 
it is limited to home buyers and homeowners with pristine credit histories who can 
qualify for Government-backed programs. Presently, FHA, the Department of Vet- 
eran’s Affairs (VA), Fannie Mae and Freddie Mac (the Enterprises) account for an 
overwhelming majority of mortgage originations. 

Today’s tight lending conditions are keeping more buyers on the sidelines even 
as the housing market strengthens. As discussed below, significant new regulations, 
lender credit overlays, high fees and other factors continue to impact the availability 
of mortgage credit. At a time when housing affordability has been at record favor- 
able levels, more buyers should be entering the housing market. However, many 
creditworthy borrowers are not able to take advantage of these opportunities. As 
more new rules are implemented, consideration should be given to how the cumu- 
lative impact of this imposing regulatory environment will adversely affect the 
availability of mortgage credit and housing market and economic activity. 

Regulatory Constraints 

The regulatory environment for mortgage lending is undergoing significant 
changes as regulators implement new rules mandated by Dodd-Frank. Uncertainty 
about the eventual impact of these regulations and the cost of compliance are key 
factors in tightened access to mortgage credit. 
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Total loan production costs continue to escalate and NAHB is concerned about the 
effect of the additional regulatory cost to originate loans in today’s environment, 
particularly for smaller banks and independent mortgage bankers. Many of these 
smaller originators serve rural communities, first-time home buyers and other un- 
derserved market segments. NAHB members are hearing that many smaller banks 
and independent mortgage bankers are choosing to depart the residential mortgage 
business, and in some cases, closing or merging their banks. This exodus will cause 
less competition and provide consumers with fewer choices. 

Ability to Repay Rule 

The implementation of the final Ability to Repay (ATR) standard by CFPB, which 
took effect on January 10, 2014, defined new lender underwriting requirements for 
mortgage loans and liabilities. However, the rule has created new hurdles for bor- 
rowers, especially low- to moderate-income buyers and self employed borrowers that 
are under increased scrutiny due to the debt-to-income calculation and more strin- 
gent documentation requirements. 

The ATR rule establishes standards for compl3dng with the ability-to-repay re- 
quirement by defining a “qualified mortgage” (QM). The QM standard is intended 
to balance protecting consumers from unduly risky mortgages and providing lenders 
more certainty about potential liability. Lending outside the QM box still is allowed, 
and in fact, the CFPB is encouraging lenders to make non-QM loans. Lenders, how- 
ever, must balance being exposed to increased litigation risk with expanding their 
non-QM product offerings. To the extent that lenders will remain cautious during 
the transition and beyond, creditworthy borrowers may not have access to affordable 
mortgage credit, or may be left out of the credit box all together. According to a 
Fannie Mae survey released in August 2014, 80 percent of lenders said they do not 
plan to pursue non-QM loans or prefer to wait and see. 

As required by Dodd-Frank, FHA and VA released separate QM definitions for 
loans insured or guaranteed by these agencies. As the HUD and VA QM definitions 
allow for lenders to follow current FHA and VA underwriting criteria, this has 
helped keep credit flowing. 

The final ATR rule included a 7-year window in which loans that are eligible for 
purchase by Fannie Mae and Freddie Mac are considered qualified mortgages. This 
provision will expire in 2021, or when the conservatorships of the Enterprises end. 
This provision of the ATR rule also has aided the continued flow of conventional 
mortgage credit through this transition period. With the Enterprises still pur- 
chasing a large percentage of mortgage originations, the market may not experience 
the full effect of the ATR rule until 2021 or when the conservatorships of the Enter- 
prises has ended. 

Since issuing the final ATR rule, the CFPB has made several amendments to the 
rule to address the practical implementation of the rule. Most recently, CFPB pro- 
posed beneficial amendments relating to small creditors and rural underserved 
areas. 

An area that continues to be of concern to NAHB is how the final ATR rule re- 
quires lenders to calculate the 3 percent cap on points and fees. The final ATR rule 
includes closing charges paid to affiliated settlement service providers in the 3 per- 
cent cap on points and fees, while the points and fees charged by unaffiliated com- 
panies are not included. NAHB strongly objects to this disparity and has urged 
CFPB to exclude points and fees paid to affiliated firms when calculating the limit. 
Many home builders and lenders have established settlement service affiliates such 
as mortgage and title companies to facilitate home purchases for consumers. Requir- 
ing affiliate fees and points to be included in the 3 percent cap creates disincentives 
to establish these beneficial relationships. Affiliated and non-affiliated settlement 
services should be treated equally. NAHB adamantly believes that fees and points 
from affiliated firms should be excluded in the 3 percent cap, thereby giving equal 
treatment to affiliated and non-affiliated settlement service providers. We strongly 
urge the CFPB to implement such an exclusion. 

H.R. 685, the Mortgage Choice Act, introduced in February, and passed by the 
House on April, 14, 2015, would amend the Truth-in-Lending regulation to clarify 
the final QM rule’s definition of points and fees. The specific adjustments provided 
in the bill would clarify that title insurance charges by a title insurance provider 
affiliated with the lender and a homeowner’s escrowed insurance premiums do not 
count toward the 3 percent cap on the points and fees limit for a QM loan. The bill 
is intended to help more sound loans pass the QM test and ensure that consumers 
can choose the lender and title provider best suited to their needs. 

Representative Andy Barr (R-KY) recently introduced H.R. 1210, the Portfolio 
Lending and Mortgage Aceess Act. The legislation is intended to ease the ATR re- 
quirements for community lenders who may be fearful to originate non-QM loans 
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and, therefore, may limit access to credit for home buyers in their communities they 
believe to be creditworthy. This bill would amend the Truth-in-Lending regulation 
to provide that a loan satisfies the ATR requirement if the loan remains in the origi- 
nating lender’s portfolio. Banking regulators would be required to treat such a loan 
as a QM, if the lender has, since the loan’s origination, held it on its balance sheet 
and all prepayment penalties with respect to the loan comply with specified limita- 
tions. 

NAHB believes the concepts behind each of these bills have merit and should be 
passed by both the House and Senate as methods to ease the components of the 
ATR rule with the most potential to restrict mortgage credit. 

Qualified Residential Mortgages 

The implementation of the Credit Risk Retention rule, also mandated by Dodd- 
Frank, was finalized in 2014 and aligns the definition of a qualified residential 
mortgage (QRM) with the QM. Though the rule is not effective until December 2015, 
NAHB believes aligning the QRM with the QM has many benefits. Establishing one 
streamlined regulation, instead of having two separate sets of underwriting criteria, 
will alleviate confusion in the marketplace and will help provide clarity and trans- 
parency for home buyers, lenders, investors and other housing market participants. 
Aligning QRM with QM levels the playing field, promotes liquidity in the mortgage 
market and allows access to credit for a diverse range of home buyers, particularly 
first-time and low- to moderate-income home buyers. Additionally, the underwriting 
criteria and product limitations contained in the QM will promote more prudent 
lending and will provide investors with an assurance that the loans are sustainable. 

Integrated Mortgage Diselosures under the Real Estate Settlement Proeedures Act 
and the Truth in Lending Aet Proposal — “Know before you owe” 

In December 2013, the CFPB finalized new mortgage disclosure forms that are 
intended to help consumers make informed decisions when shopping for a mortgage 
and avoid costly surprises at the closing table. The new forms will become effective 
August 1, 2015. The rule applies to most closed-end mortgages but does not apply 
to home-equity lines of credit, reverse mortgages or mortgages not attached to real 
property. The rule also does not apply to loans made by a creditor who makes five 
or fewer mortgages in a year. 

For over 30 years. Federal law has required lenders to provide consumers with 
a Good Faith Estimate of closing costs and a Truth-in-Lending disclosure of the 
loan’s annual percentage rate, total finance charges and total loan payments within 
3 days of applying for a mortgage loan. The law also required the two different 
forms to be re-disclosed shortly before closing on the loan. The information on these 
forms was determined to be overlapping and the language inconsistent. As directed 
by Dodd-Frank, the CFPB updated and integrated the forms based on extensive con- 
sumer and industry research. 

The new combined forms are called the “Loan Estimate” which is provided at ap- 
plication and the “Closing Disclosure” which must be provided at least three busi- 
ness days before the consumer closes on the loan. Any change to the information 
provided on the form that is made during that 3-day period will restart the 3-day 
waiting period (with limited exceptions). NAHB and other housing industry stake- 
holders are concerned with the practical outcome of transitioning to the new forms, 
particularly that there is no opportunity under this regulation to comply early, 
which means that industry will not be able to test systems, in real-time, in real cir- 
cumstances, until after August 1. NAHB joined with other industry groups and re- 
cently wrote CFPB Director Cordray to encourage the agency to announce and im- 
plement a “restrained enforcement and liability” or “grace period” for those seeking 
to comply in good faith with the provision after August 1 through the end of 2015. 

NAHB members depend on the certainty of a smooth closing process and NAHB 
is concerned that any confusion related to the new rules, compounded by the fear 
of aggressive enforcement activities, will negatively impact the ability to close on a 
home in a timely manner. 

Lender Credit Overlays and Buy Back Risk 

Lender overlays in the mortgage credit process have been a major factor in the 
greater difficulty potential home buyers are having in obtaining financing as lenders 
impose credit underwriting standards that are more restrictive than those required 
by FHA, VA, Fannie Mae and Freddie Mac. These credit overlays are employed due 
to heightened lender concerns over forced loan buy-backs on mortgages sold to 
Fannie Mae and Freddie Mac and/or greater required indemnifications on FHA-in- 
sured and VA-guaranteed loans. 

When lenders sell loans to entities, such as Fannie Mae and Freddie Mac, and 
through the FHA/VA/Ginnie Mae securities process, they are required to make as- 
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surances that they have performed the appropriate level of due diligence on the loan 
application, and the lenders a^ee to buy back a loan if it is discovered that they 
were at fault in their underwriting process. These representations and warranties 
(“reps and warrants”) have been a standard practice in mortgage lending. 

In the aftermath of the collapse in the housing market, the underwriting of delin- 
quent loans was alleged not to have met the established criteria of FHA, the Enter- 
prises, and other secondary market entities. As a result, lenders have faced a pro- 
tracted struggle with these agencies about the buy back of loans that have been 
deemed ineligible for Enterprise guarantees or Government insurance based on the 
finding of faulty due diligence practices. Lenders complain that the criteria trig- 
gering buy-back demands by Fannie Mae and Freddie Mac and insurance claims re- 
jections by FHA and VA are unclear and inconsistent. The resulting uncertainty has 
caused lenders to employ underwriting standards that are more restrictive than 
those required by FHA, VA, Fannie Mae and Freddie Mac. These lender “overlays” 
have closed the credit window to many aspiring home buyers who actually meet the 
loan qualification requirements established for these programs. 

The recent sharp increase in borrower credit scores since 2001 is an indication 
of how lenders have responded to concerns about how the Federal agencies will im- 
plement repurchases and indemnifications. A recent report from the Urban Institute 
(UI)i found that credit has become much less available to borrowers with lower 
credit scores. From 2001 to 2013, the share of new purchase borrowers with FICO 
credit scores below 660 declined from 28 percent to 11 percent; those with FICO 
scores between 660 and 720 remained at 28 percent of the total. Meanwhile the 
share of borrowers with FICOs above 720 increased from 44 percent to 62 percent 
of the total. The UI report estimates that as many as 1.25 million fewer mortgage 
purchases were made in 2013 than would have been made had credit availability 
been the same as in 2001. For 2009-13, UI estimates that 4 million more loans 
would have been made based on 2001 credit standards. 

The weighted average credit score for loans purchased by Fannie Mae and Freddie 
Mac in 2014 was 744, while in fact, both Fannie Mae and Freddie Mac have a min- 
imum credit score requirement of 620 for most purchased mortgage loans. 

FHA will insure mortgage loans with credit scores as low as 500 under certain 
scenarios. However, according to the 2013 State of the Nation’s Housing Report,^ 
in 2007, borrowers with credit scores below 620 accounted for 45 percent of FHA 
loans. By the end of 2012, that share was under 5 percent. 

Similar trends are evidenced in the share of first-time home buyers which ac- 
counted for only 28 percent of home sales in February 2015, well below the histor- 
ical average of about 40 percent. In the new home market, NAHB survey data indi- 
cate the current share of first-time buyers is only 16 percent compared to an historic 
average of 30 percent. 

In 2014, the Enterprises’ regulator, FHFA, and FHA announced efforts to clarify 
and, in some cases, ease, the reps and warrants and identification of loan defects 
that will trigger enforcement actions against lenders. NAHB anticipates positive re- 
sults from these modifications and is hopeful to see lenders originating to the under- 
writing specifications of the agencies rather than implementing their own, more 
strict, standards. 

Alternative Credit Scores 

It is possible that the use of alternative credit scores could offer lending opportu- 
nities to borrowers currently lacking access to mortgage credit due to a low or inac- 
curate FICO credit score. Fannie Mae and Freddie Mac have been directed by FHFA 
to assess the feasibility of using alternative credit score models in their automated 
loan-decision models. The Enterprises are planning to study the costs and benefits 
associated with VantageScore 3.0 and FICO Score 9. 

To generate a traditional credit score, a borrower must have one trade line that 
is at least 6 months old, with a balance on it. Fair Isaac Credit Services, Inc. esti- 
mates that 50 million U.S. consumers have credit histories that do not meet that 
requirement. These potential borrowers are disproportionately Hispanic (24 per- 
cent), African American (14.6 percent), and recent immigrants. However, it is esti- 
mated these 50 million people have a history of pa3dng regular bills such as rent, 
utilities, insurance, and telecommunications. 

FICO Score 9’s primary enhancement is its separation of medical debt collection 
from other unresolved debts. As a result. Fair Isaac estimates that a consumer with 


^The Impact of Tight Credit Standards on 2009-13 Lending, http:! Iwivw.urhan.org ! research I 
publication /impact-tight-credit-standards-2009- 13-lending. 

2 The State of the Nation’s Housing 2013. www.jchs.harvard.edu ! sites I jchs.harvard.edu ! files ! 
son2013.pdf. 
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the median credit score of 711 whose only negative collection issue is medical-re- 
lated will see his or her credit score increase by 25 points. FICO also recently an- 
nounced a new credit score based on a consumer’s payment history with tele- 
communications and utility bills. The new score could help applicants who don’t use 
credit often but are responsible with other monthly payments. 

VantageScore 3.0 claims the ability to calculate a score for 30 to 35 million pre- 
viously “unscoreable,” or “thin file,” consumers. VantageScore requires just 1 month 
of credit history and less frequent updates than the current FICO score used by the 
Enterprises. Credit scores can now be made available to consumers who are brand 
new to credit, those who only use credit occasionally and people who have not used 
credit at all recently. The VantageScore 3.0 credit score also ignores all paid collec- 
tions, as well as any collections, paid or unpaid, under $250. 

HUD Secretary Castro also has stated that FHA is exploring the use of new credit 
scoring models that use nontraditional factors, such as rent and utility payments, 
to determine creditworthiness. The potential use of alternative credit scoring models 
by FHA and the Enterprises could help to open the credit box. 

Fees 

Fees for Government-backed mortgages continue to be at an increased level, even 
though the credit quality of the underlying loans has increased significantly, as evi- 
denced by the high FICO scores referenced earlier. These higher fees are usually 
passed on to consumers, making it more expensive for borrowers to obtain a home 
loan or, in some cases, even preventing them from qualif 3 dng for a loan. 

In the wake of the housing downturn, FHA steadily and significantly increased 
its upfront and annual mortgage insurance premiums (MIP). The annual MIP on 
a typical 30-year FHA loan (LTV less than 95 percent and loan amount below 
$625,500) was raised six times in 5 years and had reached 130 basis points by April 
2013 compared to 50 basis points in April 2010. Further, FHA also terminated the 
policy that allowed borrowers to stop paying mortgage insurance premiums after 
their loan reaches 78 percent of its original value. As a result, the cost of an FHA 
loan over the life of the loan had become higher than that of a conventional loan 
with private mortgage insurance, which borrowers can stop paying when the LTV 
reaches 78 percent of original value. 

NAHB strongly supports FHA’s announcement in January that, effective with 
case numbers dated on and after January 26, 2015, it would reduce its annual up- 
front MIP by 50 basis points to 80 basis points on FHA loans with LTVs less than 
95 percent and loan amounts of $625,500 and below. 

At the direction of the FHFA, Fannie Mae and Freddie Mac have been increasing 
their guarantee fees (g-fees) that are charged to lenders to protect against credit- 
related losses. G-fees charged by Fannie Mae averaged 62.9 basis points on new sin- 
gle-family originations in Q4 2014. This is a significant increase over 2012 in which 
the average was 39.9 basis points. 

In addition to the g-fees, Fannie Mae and Freddie Mac continue to charge adverse 
market fees and loan level pricing adjustments. Fannie Mae and Freddie Mac have 
charged a 25 basis point adverse market fee since March 2008 for whole loans and 
mortgage loans delivered into MBS. The loan level price adjustments, which have 
been charged since 2009, add delivery fees to mortgages purchased by the Enter- 
prises. The delivery fees which vary based on credit score and loan-to-value ratio 
range from 25 to 325 basis points. This translates into a 6 to 80 basis point increase 
in mortgage financing costs. 

In June 2014, FHFA requested input on setting the g-fees. NAHB’s comments to 
FHFA opposed a further increase in g-fees and urged that affordability should be 
a significant consideration in setting g-fees. NAHB’s comments also included a rec- 
ommendation for the Enterprises to eliminate the upfront adverse market charge 
and loan level price adjustments. Current market conditions in which defaults and 
foreclosures are declining and housing markets nationwide are improving have ren- 
dered these charges obsolete. 

Though FHFA still is in the process of reviewing and considering comments re- 
ceived on the g-fee request for input, NAHB is hopeful that Director Watt will make 
an announcement soon that will provide for lower fees to lenders and, ultimately, 
home buyers. 

Downpayments 

In an acknowledgement that high downpayments are a significant impediment to 
some borrowers, especially first-time home buyers, last October FHFA Director Mel 
Watt directed the Enterprises to begin purchasing 3 percent downpayment mort- 
gages from creditworthy borrowers. Fannie Mae began purchasing 97 percent LTV 
mortgages in December and Freddie Mac’s purchase program began in March. 
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NAHB agrees with Director Watt’s assessment that 3-percent downpayment mort- 
gages can be made safely by imposing strict credit and underwriting standards that 
ensure borrowers have strong credit and meet income, asset and employment re- 
quirements. Also, a recent Urban Institute analysis found that the default rates on 
3 to 5 percent downpayment loans and 5 to 10 percent downpa 3 Tnent loans pur- 
chased by the Enterprises are similar.^ 

Appraisals 

The housing recovery also has been impeded by ongoing problems in the U.S. resi- 
dential appraisal system. While lenders. Federal banking regulators and federally 
related housing agencies implemented corrective measures in response to valuation 
breakdowns that came to light in the wake of the Great Recession, and Congress 
mandated additional measures in the Dodd-Frank Act, these steps did not address 
fundamental flaws and shortcomings of the U.S. residential appraisal framework. 
Improper appraisal practices, a shortage of experienced appraisers and inadequate 
oversight of the appraisal system continue to restrict the flow of mortgage credit 
and retard the housing recovery. NAHB is not advocating that appraisals should be 
higher than the real market. Rather, our goal is to establish an appraisal system 
that produces accurate values through all phases of the housing cycle. 

The principal focus of reforms to-date has been on eliminating undue influence 
on appraisers to produce inflated valuations that facilitate transactions. However, 
when home prices began declining, improper appraisal practices exacerbated the 
slide in values. Some appraisers used distressed sales — many of which involved 
properties that were neglected and in poor physical condition — as comparables in as- 
sessing the value of brand new homes, without accounting for major differences in 
condition and quality. Without such adjustments, the two housing types are not 
comparable. The inappropriate manner in which distressed sales were utilized dis- 
torted home valuations. Use of the cost and income approaches in conjunction with 
the comparable sales approach could mitigate such distortions. 

The dramatic increase in the use of Appraisal Management Companies (AMCs) 
is another factor contributing to inaccurate appraisals. Some AMCs have reduced 
appraiser compensation, which has led to more activity by appraisers with less 
training and experience, and shortened turnaround times for valuations to as little 
as 48 hours. These changes have had a significant adverse effect on appraisal qual- 
ity. 

Other challenges facing the appraisal industry include shortcomings in appraiser 
training and experience in dealing with new construction and green building. Addi- 
tionally there is insufficient new construction, energy efficient and green building 
data available to appraisers and current valuation practices do not provide a process 
for expedited appeals of inaccurate or faulty appraisals. Oversight of appraiser 
qualifications and appraisal practices falls to the individual states, and many juris- 
dictions have inadequate resources to adequately perform this function. In some 
states, fees collected for appraiser licensing and certification are swept into a gen- 
eral fund and are not utilized in appraisal/appraiser oversight and enforcement. 

NAHB has been a leading advocate for correcting the valuation process and has 
undertaken a number of actions to raise awareness and address the adverse impacts 
inaccurate appraisals are having on the housing sector. NAHB has conducted five 
Appraisal Summits to provide opportunities for the agencies and organizations that 
establish appraisal standards and guidelines to join housing stakeholders in a con- 
structive dialog on major appraisal topics of concern. 

Through the Appraisal Summits and feedback from builders and others in the 
field, NAHB has identified the following key areas of focus to improve current ap- 
praisal requirements and practices, which are presented in a white paper entitled 
A Comprehensive Blueprint for Residential Appraisal Reform, which contains the fol- 
lowing recommendations: 

Strengthen Education, Training and Experience Requirements for Appraisers of New 
Home Construction, including: 

• The establishment of greater education, training and experience requirements 
for those who are assigned appraisals of new construction to ensure that lot val- 
ues and building costs, including those for energy efficient, green building and 
other evolving new construction techniques and mortgage products, are fully 
considered in valuation of new home construction. 


^ Urban Institute, Why the GSEs’ Support of Low-Downpayment Loans Again is No Big Deal, 
http:! i www.urban.org I urban-wire I why-government-sponsored-enterprises-support-low-down- 
payment-loans-again-no-big-deal. 
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• The incorporation of the qualifications for appraisers of new construction into 
appraisal regulations and guidelines of the bank regulatory agencies, Fannie 
Mae, Freddie Mac, FHA, VA, and USDA. 

Improve the Quantity and Quality of Data for New Construction through: 

• Establishment of an appraisal database system for new construction. 

• Standardization of loan level valuation data by Fannie Mae, Freddie Mac, FHA, 
VA and 

• USDA in their Uniform Appraisal Dataset (UAD). 

• Expansion of the UAD to include new construction, energy efficient and green 
building data standards. Develop New Appraisal Standards and Best Practices 
for Conducting Appraisals in Distressed Markets by: 

• Modifying current appraisal practices and procedures to consider all three ap- 
proaches to value — cost, income and sales comparison — in appraisals of residen- 
tial properties to mitigate distortions and volatility. 

• Giving greater weight in distressed markets to alternative means of valuation, 
such as the cost-based approach to value. 

• Revising banking agency guidelines to require the appraisal entities used by fi- 
nancial institutions to avoid the use of distressed sales as comparables for new 
construction sales and, if distressed sales are the only comparables available, 
to make adjustments to accurately reflect possible condition and stigma issues 
associated with distressed properties. 

Develop Processes for Expedited Appeals of Inaccurate or Faulty Appraisals through: 

• Federal agency adoption of an appeals structure similar in design to that of the 
Department of Veterans Affairs Loan Guaranty Service Home Loan Program. 

• The establishment of more efficient, timely and effective processes for State and 
local appraisal oversight. 

• The establishment of a timely value dispute resolution process that is fair, bal- 
anced and appropriate to allow interested parties to appeal appraisal values 
when appraisal techniques and/or assumptions are incorrect. 

Strengthen Oversight of Appraisal Activities through: 

• Streamlining and coordinating the current regulatory framework to devote ade- 
quate resources and ensure effective oversight and enforcement. 

• Full implementation of appraisal mandates in recent Federal legislation ad- 
dressing: 

• Appraisal independence 

• Customary and reasonable fees 

• Mandatory reporting of appraisal standards violations 

• Strengthening of State appraisal oversight and enforcement of regulations 

• Dispute resolution 

• Establishment of best practices for effective and consistent appraisal practices, 
policies and procedures. 

NAHB stands ready to work with appraisal, housing and financial stakeholders 
to address the real challenges we face in restoring the public trust in how we build, 
transfer, value and finance the American consumer’s most valuable asset. Solving 
these issues, in the short and long term, is a critical step toward establishing an 
efficient and sustainable housing finance system. 

Regulatory Constraints to Housing Production Credit 

Despite signs of improvement in recent months, many home builders continue to 
deal with a significant adverse shift in terms and availability of land acquisition, 
land development and home construction (AD&C) loans. Lenders are reluctant to ex- 
tend new AD&C credit citing regulatory requirements or examiner pressure on 
banks to shrink their AD&C loan portfolios as reasons for their actions. While Fed- 
eral bank regulators maintain that they are not encouraging institutions to stop 
making loans or to indiscriminately shrink their portfolios, reports from NAHB 
members in a number of different geographies continue to suggest that bank exam- 
iners in the field are maintaining a more aggressive posture. 

According to data from the FDIC and NAHB analysis, the outstanding stock of 
1-A unit residential AD&C loans made by FDIC-insured institutions to residential 



48 


construction businesses rose by $1,158 billion during the fourth quarter of 2014, a 
quarterly increase of 2.32 percent. On a year-over-year basis, the stock of residential 
AD&C loans is up 17 percent from the final quarter of 2013. Despite these gains, 
AD&C lending remains much reduced from years past. 

The current stock of existing residential AD&C loans of $51.2 billion now stands 
74.9 percent lower than the peak level of AD&C lending of $203.8 billion reached 
during the first quarter of 2008. However, the count of single-family homes under 
construction is down only 33 percent from the first quarter of 2008 compared to 
today. Thus, there exists a lending gap between home building demand and avail- 
able credit. This gap is being made up with other sources of capital, including eq- 
uity, investments from non-FDIC insured institutions and lending from other pri- 
vate sources, which may in some cases offer less favorable terms for home builders 
than traditional AD&C loans. 

Concentrations in Commercial Real Estate Lending 

In general, the Federal banking regulators have been reminding financial institu- 
tions to adhere to the December 2006 bank regulatory guidance Concentrations in 
Commercial Real Estate Lending, Sound Risk Management Practices issued by the 
Office of the Comptroller of the Currency (OCC); the Board of Governors of the Fed- 
eral Reserve System (Federal Reserve); and the Federal Deposit Insurance Corpora- 
tion (FDIC) (collectively “the Agencies”) in which the Agencies specified criteria they 
would review to determine when a bank was exposed to potential CRE concentration 
risk. A financial institution is considered to have a high CRE concentration, and 
thus subject to the Guidance, if it exceeds or is rapidly approaching the following 
thresholds: 

• If loans for construction, land development, and other land loans equal 100 per- 
cent or more of total capital, the institution would be considered to have a CRE 
concentration and should have heightened risk management practices. 

• If loans for construction, land development, and other land loans secured by 
multifamily and non farm nonresidential property (excluding loans secured by 
owner-occupied properties) equal 300 percent or more of total capital, the insti- 
tution would be considered to have a CRE concentration and should employ 
heightened risk management practices. 

The guidance emphasized that the 100 percent and 300 percent thresholds are not 
to be considered as limits or caps on bank CRE lending but rather are intended as 
guidelines for banks and their examiners in determining appropriate loan under- 
writing and review systems, risk management practices and levels of reserves and 
capital. 

NAHB continues to raise awareness in Congress about the lack of AD&C financ- 
ing and the possible adverse economic impacts of this situation. 

Basel III 

In mid-2013, the U.S. Federal banking agencies approved a new regulatory capital 
regime for all federally insured banking institutions. Referred to as Basel III, the 
new requirements increase the quantity and quality of capital for all federally in- 
sured banking institutions and will impose additional capital thresholds for the 
largest banking organizations. Basel III was effective for the largest banks begin- 
ning January 2014; compliance for community banks was mandatory beginning Jan- 
uary 2015. 

Basel III revised the definition of High Volatility Commercial Real Estate 
(HVCRE) and required HVCRE financings to be risk-weighted at 150 percent up 
from 100 percent. AD&C loans considered HVCRE financings which generally will 
include commercial real estate projects with an LTV greater than 80 percent and 
borrower-contributed capital of less than 15 percent of the project’s “as completed” 
value. 

HVCRE loans do not include: 

(1) One-to-four residential property; or 

(2) Commercial real estate projects that meet certain prudential criteria, includ- 
ing with respect to the LTV ratio and capital contributions or expense con- 
tributions of the borrower. 

The new HVCRE capital requirement is affecting the ability of community banks 
to provide financing for AD&C loans using traditional methods and will impede the 
ability of banks to make high quality AD&C loans to builders and developers. As 
AD&C lending finally begins to recover, NAHB is extremely concerned that this rule 
introduces a significant new impediment to further improvement. 
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Cost of Regulation 

NAHB appreciates the Committee’s focus on regulatory activities that are ad- 
versely impacting the housing credit availability. Along with the challenges faced 
by home buyers and home builders in securing financing, regulatory burdens impose 
costs on the development of land and the construction/remodeling of homes, both 
multifamily and single-family, that are passed along to home buyers/homeowners 
and renters through higher costs for housing, both in terms of prices and rents. New 
regulations are being developed that impact all aspects of home building. For in- 
stance, the housing and construction industry is actively engaged with OSHA, EPA, 
FEMA and other agencies on new regulations which could drive up the cost of hous- 
ing further. 

NAHB survey data of builders has demonstrated that, on average, regulation im- 
posed during development accounts for 16.4 percent of the price of a home built for 
sale; regulation imposed during construction accounts for 8.6 percent of the price. 
Thus, in total, 25 percent of the price of an average single-family home built for sale 
is attributable to regulation imposed by all units of government at various points 
along the development/construction process. Most of these burdens are associated 
with permitting, land use, and construction codes, however, other financial burdens 
impose costs on the construction process and contribute to an increased cost of hous- 
ing. 

In turn, higher housing costs “price out” households from home ownership. For 
example, according to 2014 estimates from NAHB, on a national basis, a $1,000 in- 
crease in home prices leads to pricing out just slightly more than 206,000 individ- 
uals from a home purchase. The size of this impact does vary widely across States 
and metro areas, depending on population, income distributions and new home 
prices. 

Housing is an important source of economic growth and job creation; and regula- 
tions are limiting home builders’ ability to grow and contribute positively to the 
economy. As of the final quarter of 2014, housing’s share of gross domestic product 
(GDP) was 15.2 percent, with home building yielding 3.1 percentage points of that 
total. Historically, residential investment has averaged roughly 5 percent of GDP 
while housing services have averaged between 12 percent and 13 percent, for a com- 
bined 17 percent to 18 percent of GDP. While these shares tend to vary over the 
business cycle, clearly housing is an important factor in a healthy economy. Job cre- 
ation is one of the important ways that housing contributes to GDP. NAHB esti- 
mates that building an average new single family home creates 3.05 jobs; building 
an average new multifamily rental unit creates 1.16 jobs; and every $100,000 spent 
on residential remodeling creates 1.11 jobs. Therefore, the cost and availability of 
credit for builders and home buyers has a direct impact on the ability of housing 
to contribute to economic growth. 

All of these issues must be factored into the cost of housing. As the cost of housing 
increases and the credit box remains tight, home buyers and renters will have fewer 
safe, decent and affordable housing options. 

Conclusion 

NAHB supports steps to ensure that mortgage lending occurs in a safe and sound 
manner, with appropriate underwriting, prudent risk management and sound con- 
sumer safeguards and disclosure. NAHB continues to advocate for comprehensive 
mortgage finance system reform. While we believe regulatory barriers can be allevi- 
ated to some degree by the various regulators of the system as well as by specific 
legislative reforms, comprehensive legislation would ensure that components of re- 
form are not in contradiction, but will work together to offer the hoped-for result; 
minimum disruptions to the mortgage markets while ensuring consumer protec- 
tions. 


PREPARED STATEMENT OF CHRIS POLYCHRON 

2015 President, National Association of REALTORS® 

April 16, 2015 

INTRODUCTION 

Thank you for the opportunity to testify today. My name is Chris Polychron. I am 
the 2015 President of the National Association of REALTORS® (NAR). A REAL- 
TOR® for 27 years, I am an executive broker with 1st Choice Realty in Hot Springs, 
specializing in residential and commercial brokerage. 

While we have seen great progress in our economic recovery, access to affordable 
mortgage credit remains a problematic obstacle for prospective home buyers. The 
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number of first-time buyers entering the market is at the lowest point since 1987, 
despite historically low mortgage rates. The Nation’s home ownership rate has fall- 
en almost to levels last seen in 1990. Today, the number of homes purchased annu- 
ally remains less than 70 percent of what was purchased prior to the real estate 
bubble and subsequent collapse. 

Credit remains tight as lenders remain leery of taking on risk. NAR has long sup- 
ported strong underwriting standards that require all mortgage originators to verify 
the borrower’s ability to repay the loan based on all its terms, including taxes and 
insurance. However, there remain some unnecessary regulatory burdens that are 
preventing qualified, credit-worthy borrowers from obtaining the American dream of 
home ownership. These fall into four specific areas: 

• Consumer Financial Protection Bureau Issues 

• Specialty Markets Challenges 

• Short Sales and Foreclosure Matters 

• Lending Policies 

CONSUMER FINANCIAL PROTECTION BUREAU (CFPB) ISSUES 

NAR appreciates the CFPB’s approach in proposing regulations that recognize the 
balance between access to credit and responsible lending. We support regulations 
such as the Qualified Mortgage (QM) rule to ensure that borrowers can repay their 
mortgage. We generally believe that these rules have created certainty in the mort- 
gage market and have encouraged increased mortgage liquidity and availability, 
while ensuring consumers are afforded necessary protections. However, we believe 
there are certain changes that can be made to existing rules that will promote a 
safe, but more robust housing market. 

3 PERCENT CAP ON POINTS & FEES NEEDS TO BE FIXED 

This year, the U.S. House Financial Services Committee passed H.R. 685, “The 
Mortgage Choice Act.” This bill is identical to legislation that passed the House last 
year. This legislation is a bipartisan compromise that reduces discrimination 
against mortgage firms with affiliates in the calculation of fees and points in the 
Dodd-Frank Ability to Repay/Qualified Mortgage rule. The QM rule sets the stand- 
ard for mortgages by providing significant compliance certainty to QM loans that 
do not have risky features and meet certain requirements. A key requirement is 
that points and fees for a QM may not exceed 3 percent of the loan amount. The 
inherent discrimination in this rule arises from the fact that under current law and 
rules, what constitutes a “fee” or a “point” varies greatly depending upon who is 
making the loan and what arrangements are made by consumers to obtain closing 
services. As a result of these definitions, many loan originators affiliated with other 
settlement service providers are not be able to make QM loans to a significant seg- 
ment of otherwise qualified borrowers. 

The discrimination in the calculation of fees and points is being felt by consumers 
who are seeing reduced choices and added obstacles in their transactions. A Spring 
2014 NAR survey of affiliated mortgage lenders revealed almost half experienced 
problems due to the ATR/QM rule. When the 3 percent cap was cited as the cause, 
a significant number had certain services outsourced or were not able to complete 
the transaction. Where services were outsourced and charges known to the lender, 
nearly half of loans (43.8 percent) included higher fees. NAR strongly urges the Sen- 
ate to introduce companion legislation and work to pass the bill this year. 

RESPAJTILA REFORM MUST BE ENFORCED SLOWLY 

On August 1, 2015, significant Real Estate Settlement Procedures Act (RESPA) 
and Truth in Lending (TILA) changes go into effect during the busiest transaction 
time of the year. There will no longer be a Good Faith Estimate (GFEs) or Truth 
in Lending disclosures. Those two forms have been combined into a single “Loan Es- 
timate” or “LE.” While NAR is supportive of this harmonization, there will be unan- 
ticipated problems and issues uncovered in the implementation. NAR, as well as 
other industry groups, have urged CFPB to provide for a restrained enforcement pe- 
riod on the RESPA-TILA integration regulation, and have asked them to clarify 
TILA and RESPA liabilities under the regulation. 

COMMUNITY BANK LENDING SHOULD BE ENCOURAGED 

Ensuring community banks can continue to maintain good relationships and pro- 
vide mortgage credit to their customers without being overloaded with regulations 
intended for more complex financial institutions is an important goal. 

NAR supports strong underwriting standards and believes that all mortgage origi- 
nators should act in “good faith and with fair dealings” in a mortgage transaction 
and treat all parties honestly. This idea is at the core of community banks which 
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base their reputations on a relationship-lending model. These standards had been 
the basis for offering mortgage credit for decades until the mid-2000s which saw a 
proliferation of lenders offering mortgage products that were unstainable for most 
borrowers. 

In May 2005, NAR adopted principles that warned that consumers were being 
taken advantage of by intemperate, and often predatory, lending. We acknowledged 
then too that, in a credit-driven economy, the legislative and regulatory response to 
lending abuses could go too far and inadvertently limit the availability of reasonable 
credit for borrowers. Unfortunately, this restriction of credit was exactly what the 
market experienced. As a result of lenders and regulators over-correcting in re- 
sponse to the abuses in the middle of the previous decade, NAR called on the credit 
and lending communities and Federal regulators to reassess the entire credit struc- 
ture and look for ways to increase the availability of credit to qualified borrowers 
who are good credit risks. 

Noting the importance of hoth of these principles, NAR supported the balance that 
the January 2013 mortgage rules achieved including strong consumer protections, 
the promotion of mortgage liquidity, and important ability-to-repay standards. One 
compliance option allows the creditor to make a reasonable and good faith deter- 
mination that the borrower has a reasonable ability to repay the loan and related 
obligations, based on verified and documented information based on all its terms, 
including taxes and insurance. 

The CFPB’s proposed amendments recognize that community banks have a long 
history of this common sense approach to underwriting and that the relationship- 
lending model is one that should be maintained. Of course, any exception to the gen- 
eral rule must be limited and not become the general rule; moderating regulatory 
burdens for small lenders needs to be balanced with maintaining principles of 
strong underwriting based on a borrower’s ability-to-repay. 

SPECIALTY MAR KE TS SHOULD HAVE SPECIAL CONSIDERATION 

As stated, we believe that exceptions to the CFPB rules must be made on a very 
limited and specific basis. Certain markets may warrant that type of consideration. 
Rural communities and manufactured housing loans fall into this category. 

RURAL COMMUNITIES 

Rural citizens face unique challenges finding access to credit. Almost 20 percent 
of the U.S. population lives in rural areas or small towns and nearly all of the coun- 
ties with the highest poverty rates in America are rural. NAR recognizes the 
uniqueness of rural communities and the key role that housing plays in building 
strong communities. REALTORS® who live in and serve these communities also un- 
derstand the need for specialized programs to meet the needs of Americans living 
in rural areas. 

The CFPB has updated its own definition of a rural community for lending poli- 
cies. NAR supports the recent changes they have made, but also believe commu- 
nities should be able to petition the CFPB to be considered rural. To this end, NAR 
supports S. 871, the “Helping Expand Lending Practices in (HELP) Rural Commu- 
nities Act”, introduced by Majority Leader McConnell (R-KY), along with Senators 
Heller (R-NV), Capito (R-WV) and Paul (R-KY). This bill will allow communities 
to apply for a designation as a rural community. There are a number of factors to 
be considered when determining if a community warrants a rural designation — and 
some factors commonly used can be misleading. For example, the population deter- 
mined by the census is a common tool used to determine a communities’ rural na- 
ture. But institutions like prisons and colleges can distort the actual population of 
a community. This legislation does not require the CFPB to grant a rural designa- 
tion, but simply allows communities to apply for reconsideration. 

The Association also support changes to the process by which loans are approved 
under the Rural Housing Service (RHS) of the Department of Agriculture. Today, 
every RHS loan must be reviewed and approved by staff of the Rural Housing Serv- 
ice. In recent years, RHS staffing has been dramatically reduced, and borrowers 
have experienced significant delays in loan approval. Both the Veterans Affairs loan 
guaranty and the FHA mortgage insurance program utilize private lenders for di- 
rect endorsement. Providing RHS with the authority to approve direct endorsed 
lenders would create great efficiencies for the Service and for home buyers. RHS, 
in turn, would have additional staff time needed to focus on a strengthened lender 
monitoring process and risk management. NAR strongly urges Congress to provide 
RHS with direct endorsement authority to ease burdens on the agency and accel- 
erate loan processing for borrowers. 
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MANUFACTURED HOUSING LOANS 

Nearly 20 million Americans live in manufactured homes. These homes are often 
a more accessible and affordable way for many people to buy their own home. Manu- 
factured housing has come a long way with respect to the features and quality of 
life it provides homeowners. Today, manufactured homes blend seamlessly into 
many markets or neighborhoods. In many areas of the country, particularly rural 
communities, manufactured homes are the only type of quality affordable housing 
available. 

The Dodd-Frank Act regulations have mistakenly resulted in manufactured homes 
becoming less available as an affordable housing option. We support S. 682, the 
“Preserving Access to Manufactured Housing Act”, introduced by Senators Donnelly 
(D-IN), Toomey (R-PA), Manchin (D-WV), and Cotton (R-AR). This legislation will 
preserve manufactured housing as an affordable housing option without reducing 
important consumer protections. 

S. 682 clarifies the difference between manufactured housing manufacturers and 
loan originators, and ensures that low-dollar manufactured housing loans are ex- 
empt from Home Ownership and Equity Protection Act (HOEPA) standards. The 
costs of originating and servicing a manufactured loan are not much different than 
those of a more traditionally built home, even though the loan itself is often much 
smaller. Therefore, the closing costs of a manufactured loan as a percentage of the 
loan are much higher than the percentage on a more expensive home. This can 
cause manufactured housing loans to violate caps in Dodd-Frank and be categorized 
as “High-Cost,” or predatory. S. 682 will exempt manufactured loans from this label. 

FORECLOSURES AND SHORT SALES REMAIN PROBLEMATIC 

Too often, short sales are still a story of delay and unrealistic views of current 
home values, resulting in the potential buyer canceling the contract and the prop- 
erty going into foreclosure. Enormous amounts of time are spent on potential short 
sales that ultimately result in foreclosures. Even if successful, the process usually 
takes many months and countless hours and often requires re-marketing because 
buyers lose patience and terminate the contract. 

CERTAINTY IS NEEDED TO MAKE THE SYSTEM WORK 

NAR believes that the short sale process would significantly improve with the 
passage of S. 361, “The Prompt Notification of Short Sale Act,” introduced by Sen- 
ators Brown (D-OH) and Murkowski (R-AK) last year. This legislation requires 
servicers to decide whether to approve a short sale within 30 days of completion of 
the file. The bill attempts to prod servicers to make the short sales process more 
efficient by setting standards and penalizing them for inadequate performance. 
Streamlining short sales will reduce the amount of time it takes to sell the property, 
improve the likelihood the transaction will close, and reduce the number of fore- 
closures. This will benefit the lender, the seller, the buyer, the community. 

TAXPAYERS NEED RELIEF 

Today, more than 5 million families remain in a home that is “under water.” 
While Congress provided relief in recent years, uncertainty exists for these home- 
owners today. For many of these homeowners, a short sale or workout is the most 
viable option. However, the income tax exemption on mortgage debt forgiven in a 
short sale or a workout for principal residences was extended late last year retro- 
actively, but expired at the end of 2014. Not having this relief, many families will 
simply walk away and accept a foreclosure on their home. This is contrary to the 
goal of every policy designed to keep people in their homes and prevent foreclosures. 

Unless remedied, homeowners who participate in a workout or short sale will 
have to pay teix on “phantom income” from forgiven debt. This is not only unfair 
but harms families, neighborhoods and communities. NAR urges all Members to ex- 
tend this provision of the tax code. Without this provision, distressed homeowners 
will decide to take a pass on opportunities for workouts with the lender or short 
sales, opting instead for continued delinquency or possible default until foreclosure, 
or simply to walk away from the property. This will destabilize the communities 
where such homes are located. 

LENDING POLICIES CONTINUE TO CONSTRAIN ACCESS TO CREDIT 

Loan pricing and lending restrictions also are making it more difficult for credit- 
worthy borrowers to purchase a home. We believe that these types of rules should 
be directly commensurate with actual risk. Borrowers should not be subject to high- 
er fees or burdens that are unnecessary. 
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CONDO RESTRICTIONS PREVENTING HOMEOWNERSHIP OPPORTUNI- 
TIES 

Condominiums often represent the most affordable options for first-time home 
buyers, including minorities. However, the Federal Housing Administration (FHA) 
and the Government-Sponsored Enterprises (GSEs) have significant restrictions on 
the purchase of condominiums. However, NAR supports developing policies that will 
give current homeowners and potential buyers of condos access to more flexible and 
affordable financing opportunities as well as a wider choice of approved condo devel- 
opments. Specifically, we have five areas of concern. 

1. Owner Occupancy — FHA requires that a condominium property be at least 50 

E ercent owner occupied. FHA’s ratio greatly limits the number of condominium 
uildings available to credit-worthy borrowers. This policy is also self-fulfilling. 
If a building has less than the 50 percent owner-occupancy ratio, sellers of 
units have fewer buyers who are eligible, leading them to rent out their unit 
rather than sell. This makes it difficult for many buildings to achieve the 50 
percent requirement. By way of contrast, the GSEs do not place limits on the 
owner-occupancy of a condominium project if the borrower is buying it as a pri- 
mary residence. NAR strongly urges FHA to eliminate this requirement to 
open up more properties for FHA-eligible buyers. 

2. Project Approval Process — FHA requires the entire condominium project to be 
approved prior to a buyer purchasing a unit. This certification process is costly 
and time-consuming, and difficult for the often volunteer boards of condo- 
minium buildings. Less than 20 percent of all condominium properties nation- 
wide have FHA approval. ^ NAR strongly urges FHA to reduce the burdens as- 
sociated with project certification. NAR also recommends that the spot loan ap- 
proval process be reinstated to allow purchases in some buildings that do not 
have FHA certification. 

3. Delinquent Dues — Following the housing crisis, a number of condominium and 
homeowner associations have units that are behind in paying their dues. Both 
FHA and the GSEs restrict approval of properties where more than 15 percent 
of the units have delinquent dues. While NAR appreciates the need to make 
sure properties are properly capitalized with appropriate reserves; dues pay- 
ment should not be a sole determinant. Some associations may have com- 
pensated for delinquencies by building reserves or taking other steps to ensure 
that delinquencies are not impacting their financial stability. This requirement 
should NOT be a determining factor, but instead be a part of an overall review 
of a property’s finances. 

4. Commercial Space — Multi-use properties and new “town center” developments 
are very popular, and lauded by HUD as creating benefits for communities in 
providing easy access to amenities and transportation. Yet, condominium asso- 
ciations with commercial space are restricted from approval by both the GSEs 
and FHA. The GSEs limit commercial space to 20 percent, but provide waivers. 
FHA’s limit is 25 percent, also with allowable waivers. The current policy 
hinders efforts to build neighborhoods that have a mix of residential housing 
and businesses with access to public transit. The Association urges FHA and 
the GSEs to lift these restrictions. 

5. Transfer Fees — FHA has a policy that prohibits FHA mortgage insurance on 
any property that has a transfer fee covenant. Fees that increase the costs of 
housing can disenfranchise those who wish to obtain the American dream; 
however, fees that provide a direct benefit to homeowners and improve the 
property are legitimate and should be permitted. The blanket policy used by 
FHA can greatly disadvantage the millions of homeowners living in community 
associations, making it much harder for them to sell their homes. FHFA has 
previously dealt with this issue, following a thoughtful and lengthy rule- 
making. FHFA’s final rule on transfer fee covenants establishes a clear, na- 
tional standard to protect homeowners from equity-stripping private transfer 
fees while preserving the preeminence of State and local governments over 
land use standards. 

FHA should accept a mortgagee’s compliance with FHFA’s transfer fee covenant 
regulation as compliance with relevant FHA mortgage insurance program rules, 
guidelines and requirements. Any additional and potentially conflicting Federal 
standard on transfer fee covenants by FHA will cause confusion in the housing mar- 
ket and require community associations to amend governing documents. Amend- 


1 Based on estimates derived from FHA’s condo lookup tool as of 2/24/15. 
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merits to community association covenants, conditions, and restrictions can be dif- 
ficult to execute and by statute generally require legal counsel and the approval of 
at least a supermajority of owners. We urge FHA to mirror FHFA’s rule, and pro- 
hibit only those fees that don’t benefit the homeowner and association where they 
live. 

There are additional concerns related to condo rules including investor ownership, 
concentration limits, and pre-sale requirements that also should be changed. REAL- 
TORS® were pleased to see a recent notice by Fannie Mae, loosening some restric- 
tions. We look forward to the publishing of FHA’s upcoming condo rule and are 
hopeful that it will loosen many of the current restrictions. 

Condominium unit mortgages are among the strongest performing in the FHA 
portfolio. According to FHA data from 2014, the national serious delinquency rate 
for condominium projects is 0.89 percent versus 1.17 for single-family homes.^ Con- 
dominiums are often the most affordable option for first-time home buyers, or older 
homeowners who wish to downsize. We strongly believe that qualified home buyers 
should not be prevented from this option, simply due to mortgage restrictions. 

HIGH G-FEES STILL HURTING CONSUMERS 

High guarantee fees (g-fees) and loan level pricing adjustments (LLPAs) charged 
by the GSEs are negatively impacting the housing recovery. These Enterprises buy 
single-family mortgages from mortgage companies, commercial banks, credit unions, 
and other financial institutions. A key revenue component for the GSEs is a g-fee 
received for guaranteeing the payment of principal and interest on their mortgage 
backed securities (MBS). The g-fee is a significant factor in determining profits 
earned from this credit guarantee. The g-fee covers projected credit losses from bor- 
rower defaults over the life of the loans, administrative costs, and a return on cap- 
ital. 

Continued increases in g-fees and upfront borrower costs will extend a trend of 
reduced access to mortgage credit, which is counter to a principal duty of the FHFA 
Director under the Housing and Economic Recovery Act of 2008 (HERA). Continuing 
to increase the fee will mean that larger numbers of consumers, many of them first- 
time home buyers, will be forced to pay substantially higher mortgage rates, or be 
left with limited housing finance options. NAR believes borrowers who are either 
purchasing a home or refinancing their existing mortgage using conventional financ- 
ing are being charged excessive fees due to policy goals that go beyond protecting 
taxpayers from GSE losses. 

NAR is especially concerned with the disparate impact the changes will have on 
first-time home buyers and other traditionally underserved borrowers. These fami- 
lies are more likely to bear the brunt of these fees, either because they have thin 
credit files and traditional credit models do not reflect payments toward housing ex- 
penses and utilities; or because they often make smaller down payments than do 
other borrowers. 

FHFA seems to believe that by raising costs for loans purchased or guaranteed 
by the GSEs, they can lure private sector capital back to the mortgage market. 
However, we believe this policy does not account for the aversion to, and lack of 
trust in, issuers of private mortgage backed securities that many investors still har- 
bor since suffering tremendous losses during the recent housing crisis. This lack of 
trust remains and is hard to quantify. When increasing fees, the GSEs must include 
performance measures to ensure they are meeting the goal of increasing private sec- 
tor participation. In addition, the Agency should examine other factors that are 
holding back the private market in conjunction with the Treasury Department. The 
National Association of REALTORS® believes that future data will show that the 
effect of raising fees will simply be increased costs to home buying taxpayers who 
can afford to become homeowners, and that the true effect will be redirection of 
more mortgage loans to FHA without a robust private sector return. 

CONCLUSION 

The Urban Institute recently reported that “If credit standards had been similar 
to those of 2001, more than 4 million additional loans would have been made be- 
tween 2009 and 2013. The missing loans grew from 500,000 in 2009 to 1.25 million 
in 2013. ”3 While we generally support recent regulations such as QM, policies still 
exist that unnecessarily constrain lending to credit-worthy borrowers, l^ile no one 


2 Serious Delinquent Rates, Retrieved April 13, 2015, from Neighborhood Watch, Early Warn- 
ing System, https:! i etitp.hud.gov ! sfnw j public! . 

^http:! ! blog.metrotrends.org ! 2015 ! 04 ! millioti-mortgage-loatis-missing-2009-2013-due-tight- 

credit-standards ! ?utm source=iContact&utm medium=email&utm campaign=Housing 

%20Finance%20Policy%20Center&utm content=HFPC+newsletter+4%2F8%2F2015. 
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wants to see a return to the unscrupulous, predatory lending practices that caused 
the Great Recession, some modifications of existing regulations may be necessary 
to ensure a robust housing market. 

Adjustments to rules issued by the CFPB including 3 percent cap on points and 
fees, enactment of RESPAATILA harmonization, and encouraging responsible com- 
munity bank lending will help provide consumers with valuable protections and safe 
access to affordable credit. Small market areas such as rural and manufactured 
housing must also be provided with flexibility appropriate to their market condi- 
tions. Americans who continue to struggle with underwater mortgages or mortgages 
they simply cannot afford should be provide protections and given certainty so they 
can make decisions appropriate for their families. Last, loans must be priced to re- 
flect actual risk, and unnecessary restrictions must be removed to allow families to 
achieve the American Dream of home ownership. 

Thank you for allowing me to share the view of the National Association of REAL- 
TORS®, and we look forward to working with you. 
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Chairman Shelby, Ranking Member Brown and members of the committee, my name is 
David Motley and I appreciate the opportunity to testify before this committee today on 
the topic at hand, one of critical Importance to consumers 

I currently serve as President of Colonial Savings, F,A., a community bank 
headquartered in Fort Worth, Texas I also serve as a member of the Board of 
Governors of the Mortgage Bankers Association (MBA), and have twice served as 
Chairman of MBA's Residential Board of Governors. Currently, I serve on the 
Community Bank Advisory Council for the Consumer Financial Protection Bureau 
(CFPB). 

The Mortgage Bankers Association (MBA)' uniquely represents mortgage lenders of all 
sizes and business models: from small independent mortgage bankers, community 
banks, and credit unions to the nation's largest financial institutions All of MBA's 
members have their own unique role in serving the mortgage financing needs of femilies 
across the country. 

Similarly, my community bank. Colonial Savings, serves consumers in all 50 states, 
onginating $1 7 billion in mortgages In 2014 through retail branches for both the bank's 
portfolio and for sale to the secondary market, and buying loans from smaller institutions 
that no longer maintain the capacity or desire to engage in mortgage banking 
themselves. Colonial today services more than $24 billion in single-family mortgages 

As a four-decade veteran of the mortgage banking industry, I can tell you that the 
regulatory demands under the Dodd-Frank Wall Street Reform and Consumer 
Protection Act and other statutes have made the market safer. I can also tell you that 
the industry is more focused on regulatory compliance than ever before However, the 
new regulatory regime is also quite costly and many aspects of the Dodd Frank rules 
have an unnecessarily detrimental effect on the availability and affordability of mortgage 
credit for too many creditworthy families 

MBA data show that mortgage credit availability remains far below the levels seen prior 
to the mortgage crisis. Although credit has begun to loosen somewhat in recent months, 
particularly for jumbo borrowers, many borrowers continue to have diffieully qualifying 
for credit, or would pay much more for credit than was true before the crisis. No one 
would advocate going back to the weak credit standards that contributed to the boom 


' Trie Mortgage Bankers Associaiion (MBA) is the nabonal assoclalion rerxesenling the real estate 
finance industry, an industry ttst employs more than ZtiO.OOO people in virtually every communily in the 
counliy Headquartered in Washmglori. D.C., Ihe association works to ensure the continued strength of 
the nation's residential and commercial real estate markets, to expand homeownersNp and extend 
access to affordable housing to all Amencans MBA promoles fair arvd eUxcal lending practices and 
fosters professional exoellenoe among real estate tinence employees through a wide ran^ of educational 
programs and a variety of publications Its membership of over 2,200 companies includes all elemenis of 
real estafe finance mortgage companies, mortgage brokers, commercial banks, thrills, REITs, Wall 
Street conduts, life insurance companies and others m Ihe mortgage lending field For addilionel 
informatxrn, vislf MBA's Web srie wwwmbaom 
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and bust. However, the pendulum has swung too far. and credit standards could safely 
be changed to enable loans to additional qualified borrowers. 



MBA has consistently supported reasonable requiremenls lhat will preveni a 
reemergence of any pasi excesses. While we believe lhal Ihe Consumer Financial 
Proleclion Bureau (“CFPB" or 1he Bureau”) did commendable work in developing Ihe 
Abiily lo Repay ^TR) rule Including Ihe Qualified Mortgage definition, we also believe 
the ATR rule, and other aspects of Dodd Frank, warrant strong oversight and 
adjustment when they unnecessarily raise costs or limit access for credllwodhy 
consumers. We believe such changes must be made judiciously lo retain appropriate 
consumer protections wNIe ensuring access to safe sustainable mortgage credit in a 
competitive market. 

As explained here, we believe other changes to the Bureau’s operations and 
requirements beyond Ihe Bureau's purview also are warranted lo facilitate the 
availabiilyofcredil. 

I. ATR and QM Background 

The ATR rule requires lenders lo determine that a borrower has a reasonable ability lo 
repay a mortgage before Ihe loan is consummated. Dodd-Frank and this rule establish 
significant penalties and liability for failing to meet this requirement. The ATR rule 
provides a presumption of compliance vwth Its requirements for loans that are originated 
as Qualified Mortgages (QMs), which provides greater certainty lo lenders and 
mortgage investors regarding polenllal liability should a loan later default. 

In order for a morigage loan lo quality as a QM It cannot contain higher-risk features 
such as negative amortizallon or inlerest-only periods, and Ihe sources of repayment 
must be fully documented. A QM must also meet spedfied underwriting standards 
including that Ihe borrower’s debl-lo-income (DTI) ratio must not exceed 43 percent or. 
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in the alternative, the loan must be eligible for Fannie Mae and Freddie Mac (the GSEs) 
purchase or Federal Housing Administration (FHA| or other government programs. This 
alternative is commonly referred to as the ‘QM patch ’ In today's market the patch is 
essential since it offers and weighs a broader array of relevant underwriting factors than 
the alternative 43 DTI approach. However, the patch effectively hides the full impact of 
the QM rule by making all agency loans qualified mortgages 

Further, for loans to quality as QM, borrowers also may not be charged points and fees 
that exceed three percent of the loan amount for loans in excess of $101 ,953 (in 2015) 
Loans below that amount are permitted to have fees in excess of three percent, based 
on a sliding scale; the lower the loan amount below the $101 ,953 threshold, the greater 
the points and fees permitted. 

The rule establishes a compliance ‘safe harbor* for QMs if the Annual Percentage Rate 
(APR) of the loan does not exceed the average prime offer rate (APOR) for that 
mortgage by 1 50 basis points (bps) or more and the loan meets the other QM 
requirements. A safe harbor is a well-tested means of ensuring compliance with legal 
requirements. In that model, regulated entities are provided specific requirements and if 
they meet them, they are assured that any legal Inquiry will be concerned only with 
whether the requirements were In fact met 

Loans to borrowers whose APRs exceed the APOR by more than 150 bps are not 
offered a safe harbor and instead receive a rebuttable presumption of compliance if 
their loans otherwise qualify as QMs The level of additional risk under this standard 
versus the safe harbor has not yet been tested in litigation under Dodd-Frank 

Considering the significant potential liability and litigation expenses for an ATR violation, 
QM safe harbor loans currently comprise nearly all of the mortgage loans available in 
today's market Few lenders are making either non-QM loans or rebuttable presumption 
QMs loans. 

Moreover, the secondary market for non-QM loans remains extremely limited, and rate 
sheets from non-QM investors indicate a substantial risk premium exists for these loans 
To date, affordable non-QM loans have generally been available only to higher wealth 
borrowers with broad financial relationships with institutions. 

The CFPB recently proposed to amend its mortgage rules to focilltate lending by small 
and rural lenders by expanding the number of small creditors who receive QM status for 
loans held in their own portfolios when a consumer's DTI ratio exceeds 43 percent. 

Also, under the proposal an increased number of small creditors in rural or underserved 
areas would be able to onginate QMs with balloon payments, even though loans with 
balloon payments are generally not permitted to qualify as QM loans. 
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II. Recominended Changes to QM 

A. Framework for QM Changes 

MBA believes it is time to consider changes in the QM definition to mitigate the adverse 
Impact the Initial rule has had on access to credit for some borrowers We strongly 
believe these changes should be made holistically to the QM definition, and not limited 
to oedain lenders based on chader types or business model. Consumers should not be 
forced to discern which Insbtutlons offer padicular types of loans; their choices should 
not be limited to padicular providers. StratlFicatlon of the market by establishing different 
undetwribng standards for some lenders and not others only causes unnecessary 
consumer confusion and will lessen competition. A holistic approach to revising the QM 
will ensure a competitive market for all types of QM loans, and does not shift the burden 
to the consumer to figure out which lenders offer which QM products 

B. Expand the QM Safe Harbor 

Because of oedain flaws in the definition of the Average Prime Offer Rate, the 
calculation is biased low as a measure of Ihe typical prime modgage In the market 
Ih addition, the rate is pegged only weekly and therefore lags the market. In a 
volatile interest rate environment where interest rates can move up 50 basis points 
or more in few days. Ihe 150 basis spread over Ihe APOR may inadvedently knock 
many borrowers out of the QM safe harbor. MBA recommends that the spread 
over the APOR for defining a safe harbor QM be expanded to 200 basis points 
This step alone would broaden the availability of credit by extending safe 
sustainable QM loans to a greater number of creditwodhy borrowers, padicularly 
in a rising Interest rale environment. 

C. Increase the Small Loan Definition 


The cunent definition of a smaller loan under the ATR rule — where points and lees 
may exceed three percent and sbll qualify as a QM — is set at $1 01 .953 for 201 5. This 
definibon Is far too limited considering Ihe costs of originating a loan 





61 


Ond'nation Production Costs - AHo Uv 



Moreover, the average loan size today Is approximately $260,000 Because of the 
current definition, too many smaller loans do not qualify as QMs MBA recommends 
that the Bureau raise the definition to loans under $200,000. with a sliding scale that 
permits progressively higher points and fees caps for smaller loans. This change - 
which MBA would assert the Bureau has the authority to make by rule - would do much 
to serve the credit needs of tow- and moderate-income borrowers who have smaller 
loan balances 


2015 QM Points and Fees Caps 

Recommended QM Points and 
Fees Caps 

Loan Amount 

Points and Fees 
Cap 

Loan Amount 

Points and Fees 
Cap 



$200,000 and up 

3% 



$150,000 to 
$199,999 

$8,000 

$101 .953 and up 

3% 

$100,000 to 
$149,000 

4% 

$61,172 to 
$101,952 

$3,059 

$80,000 to 
$99,999 

$4,000 

$20,391 to 
$61,171 

5% 

$20,391 to 
$79,999 

5% 

$12,744 to 
$20,390 

$1,020 

$12,744 to 
$20,390 

$1,020 

Less than 
$12,744 

8% 

Less than 
$12,744 

8% 


Newbersfcabs 
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D. Broaden Right to Cure for DTI and other technical errors 

MBA strongly advocated for an amendment to the QM rule to permit the cure or 
correction of errors where the three percent points and fees limit is inadvertently 
exceeded. We appreciate that the Bureau made this important amendment; such a 
change helped ameliorate any understandable conservatism that limits credit availability 
to borrowers. To encourage lending to the full extent of the QM credit box, MBA also 
urges that the right to cure or correct inadvertent errors be extended to DTI 
miscalculations and typographical and technical errors and omissions. 

E. Revise the “Points and Fees” Definition 

MBA strongly supports the passage of legislation that would exclude title insurance fees 
paid to lender-affiliated companies from the calculation of 'points and fees" under QM. 
Currently, the CFPB’s ATR/QM rule points and fees calculation includes fees paid to 
lender-affiliated settlement service providers — but not to unaffiliated settlement service 
providers. Many MBA members use affiliated settlement service providers to deliver a 
more reliable consumer experience. This is particularly important as we transition to the 
new integrated TILA-RESPA disclosures where lenders are held aaountable to meet 
narrow fee tolerances and tight disclosure timeframes. Furthermore, title insurance 
premiums are regulated in most states and the premium is the same whether or not the 
title company is an affiliate of the lender. 

MBA believes that the rule should not discriminate against lenders that use affiliated 
settlement providers. Requiring that the affiliate's title premium be included in lender 
origination charges, but not those of non-affiliated title companies does a disservice to 
the consumer as well as lenders with affiliate providers. Such discrimination works to 
lessen choice and decrease competition for consumers. Most importantly, for many 
lenders it makes low balance loans serving low- and moderate-income borrowers much 
costlier to originate and consequently less available to consumers. 

F. QM for Portfolio Loans 

While we prefer a holistic fix for QM, certain aspects of the QM could be modified to 
recognize the alignment of lender-borrower interests in portfolio lending. MBA could 
support proposals for QM treatment of loans that do not meet the 43 percent DTI limit, 
and for certain balloon loans if they are held in portfolio for three years. The fact that a 
loan is to be held in portfolio can be an important check against originating 
unsustainable loans. However, we believe some of the other parameters of the QM 
should be retained for portfolio loans to protect against the re-emergence of loans with 
risky features such as pay option ARMs, stated-income underwriting, and short-term 
balloon terms. 

Importantly. MBA also believes that the portfolio exemptions from the QM should be 
extended to originators that process, fund and sell these loans to a bank (or REIT) that 
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will retain the loans In portfolio for the required holding period. This could be particularly 
Important for many community banks that are finding the costs and compliance burdens 
of maintaining a mortgage origination operation to be excessively burdensome, but wish 
to offer the portfolio products to their customers. 

MBA believes that Independent mortgage bankers who specialize and excel In 
mortgage origination should be permitted to originate portfolio QMsfbr sale to 
community banks. The community banks would maintain control over the credit and 
underwriting standards, and would retain the ability to enforce these standards through 
repurchase requirements should a loan not meet the required parameters. This 
approach expands the availability of portfolio QMs for community banks that cannot 
sustain the high costs of maintaining an origination platform In today's high compliance 
cost environment. 

G. Lonq-tenn Work on QM: Replace the Patch and the Default QM 

Unlike the 43 DTI test and the cumbersome guidelines set forth In Appendix Q, the QM 
patch provides compensating factors to better qualify consumers for affordable credit. 
While the QM patch is an essential feature of the ATR/QM rule at this time, it is intended 
to expire after seven years or when the GSEs leave conservatorship. Considering the 
Importance of an alternative to the DTI formulation. MBA urges the CFPB to begin a 
process of working with stakeholders to develop a transparent set of criteria, Including 
the use of compensating factors, to define a QM. replacing both the patch and the 43 
percent DTI standard. Such a standard must provide workable, flexible underwriting 
standards that are consistent with Dodd-Frank but do not inject undue complexity or 
uncertainty into the process of serving consumers credit needs. A simpler approach 
would be to classify all loans for which the lender has determined the borrower's ability 
to repay as qualified mortgages. 

III. Other Impediments to Credit Access for Consumers 

In addition to changes to the ATR/QM rnle. there are several other areas which we 
believe should be addressed to facilitate access to credit. 

A. Need for Authoritative Written Guidance Accompanying Rules 

Notwithstanding the Bureau’s preeminent role In consumer regulation, the Bureau has. 
with limited exceptions, followed a policy of only offering authoritative guidance In the 
form of formal rules and commentary. Most other guidance in the fonm of webinars, 
handbooks or other oral statements is prefaced with the caveat that only formal 
commentary and rules can be relied upon. While MBA believes that rules and 
commentary with an opportunity for public comment must remain the primary means of 
Implementing the myriad laws for which the Bureau Is responsible, the agency's 
reluctance to also offer authoritative written guidance - through FAQs or supervisory 
memoranda - as questions arise has made lenders excessively cautious and defensive 
In their approach to lending. 



The final RESPAH'ILA rule, comprising 1,888 pages, was issueP on November 20, 

2013, with an implementation date of August 1, 2015^ The rule requires new, integrated 
disclosure forms to be provided to consumers at the time of mortgage application and 
settlement, known as the Loan Estimate and the Closing Disclosure, respectively Most 
Importantly, the rule brings major changes not just in the modgage process, but also in 
the real estate transaction process. Under the new rule, both lenders and assignees 
^ce significant liability for failures to comply. 

While the Bureau has produced several webinars and helpful issuances, and 
participated in a numerous conferences and fbmms, many questions regarding this 
uniquely detailed and complex rule have arisen and remain unanswered, and many 
more questions can be counted on before August 1 Notwithstanding, the Bureau has 
steadfastly refused to offer timely, accessible Frequently Asked Questions (FAQs) or 
other authoritative guidance to regulated entitles as other regulators do. except for on a 
handful of technical amendments and commentary to address a small set of Issues. 

The absence of timely, authoritative written guidance from CFPB has resulted in 
confusion and has complicated the implementation process. Most importantly, the lack 
of such guidance in some areas threatens to make borrower beneficial features of 
transactions such as lender credits toward closing costs tar more difficult to sustain 

Considering ihe extensive liability that can arise from TILA violations, there is 
considerable concern that the new disclosures will open lenders to new liability The 
CFPB has taken the position that the question of the nature of liability under the rule will 
be settled by the courts In the meantime, however, such uncertainty can be expected to 
spawn litigation and ultimately Increase costs for consumers. 

Because of the lack of guidance on key issues and the need to review and amend parts 
of the rule, we have urged that the Bureau establish a reasonable grace period for 
enforcement and liability during the first six months of the rule’s implementation. Such 
action would lacilltale Ihe provision of needed guidance, compliance in good faith and 
allow any impediments to implementation to be addressed. 

B. The Bureau Should Issue Guidance Prior to Enforcement 

Since the Bureau was established It has moved forcefully to enforce the laws It is 
charged with and publicly announced numerous and costly settlements While MBA 
does not question the appropriateness of these efforts, we are concerned about an 
over-reliance on enforcement actions to drive industry compliance with Ihe Bureau's 
new rules Instead of Issuing supervisory guidance, many of the Bureau's positions 
have been articulated through settlements rather than through guidance or rules. This 
approach - particularly regarding difficult and often subjective areas such as RESPA or 
unfair, deceptive, or abusive acts or practices (UDAAP) actions - opens up activities not 
previously believed prohibited to potential challenge by state regulators, plaintiffs' 
attorneys, as well as the government 
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Most Impoitantly, while both enforcement and dear rules of the road proted consumers, 
offering guidance upfront casts a wider net and protects borrowers against hami before 
it occurs by ensunng the compliance of the vast majority of lenders that want to comply 
With no public rulemaking or supervisory guidance, even industry counsel becomes 
hesitant to provide lenders with reliable compliance advice. In this environment, fear of 
enforcement too frequently becomes the dominant driver of lender behavior, 
discouraging even meritorious interpretations of the rules to seme borrowers 

MSA supports Bureau or. if necessary, Congressional action to develop an appropriate 
framewoik for the issuance of rules, policies and supervisory guidance This would 
include issuing Supervisory Memoranda or Compliance Bulletins to put industry on 
notice regarding supervisory expectations on spedfic problematic practices, along with 
suggested compliance practices This is especially important In connedion with CFPB's 
UOAAP authority Such action will ensure that access to credit for consumers will not be 
harmed by unnecessary confusion or fear, 

C. Imorovetnents Needed in CFPB Consumer Education Initiatives 

While MBA appreaates the Bureau s work to create several valuable education 
resources to Improve consumers' choices, its recently posted ‘rate checker* tool and its 
recently announced policy to begin posting unverified consumer narratives to its 
complaint database threaten to mislead consumers, undermining the Bureau's other 
efforts. 

The Rate Checker 

In January of this year, the Bureau posted on its website a rate checker" tool so 
borrowers could determine the interest rate for a mortgage loan in the state where the 
property is located The tool was posted without any notice and opportunity to comment 
and notably does not inctude loan costs in its calculations 

Online rate checkers or trackers are inherently problematic because they tend to 
simplify markets and the collateral, borrower, and other factors that determine interest 
rates The CFPB's rate checker is no different but raises even a greater nsk of borrower 
confusion because it comes with the imprimatur of a government agency 

Although, the CFPB has made some minor revisions to the tool, significant problems 
remain, Including: 

• a flawed sampling methodology, which excludes independent mortgage bankers 
and community banks that today account for about 50 percent of the market for 
home purchases; 

• a lack of specific data on discount points or origination fees associated with 
quoted rates: 

• the failure to collect key data on the occupancy, property type (single 
family/condo). and use of proceeds (refi or purchase) 
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• tne absence of an APR disclosure required In lender rate advertisements; 

• exclusion of certain products such as the 20-yeat mortgage and the 5r5 ARM, 

• lack of data collected about the borrower's income; and 

• the absence of estimates made about a borrower's monthly principal and income 
payments 

Complaint Database 

Similar problems are presented by the CFPB's recently announced decision to expand 
its consumer complaint database to include unsubslantialed consumer narratives to 
accompany complaints about lenders Because the vast majority of consumer 
complaints lodged through the Bureau's complaints portal do not require remedial 
action. MBA urged in Its comment on this change that CPFB narrow its postings to 
include only those narratives where the accuracy of the complaint has been verified 
MBA also urged the Bureau to treat this undertaking as necessitating rulemaking so that 
the effects on small business and the economy were appropriately taken into account. 
The CFPB moved forward nonetheless and the final policy makes no provision for 
ensuring that complaint narratives are valid or accurate. Moreover, the database does 
not allow financial institutions to provide a detailed response: instead, companies are 
limited to a single selection from a drop down menu Nor is there any process for 
removing complaints that are Inaccurate or resoked with a simple explanation. 

Like the 'rale checker,” rather than ensuring consumers are provided accurate 
information, the CFPB has chosen to put the Government's imprimatur on informah'on 
that can mislead consumers and result in ill-informed choices. MBA has urged Bureau 
to reconsider these recent ‘consumer education' initiatives that are doing more to 
confuse than enlighten American consumers. With the rate checker and the posting of 
unsubstantiated narratives, the Government provides information that is incomplete, 
undermining borrowers' choices at a time when the mortgage industry has never been 
safer or more transparent. 

IV. Other Barriers to an Efficient Housing Finance Market 
A. SAFE Act Disparities 

MBA has long supported the establishment of a sound qualification framework for all 
mortgage originators serving consumers, regardless of where they work. Unfortunately, 
white the Secure and Fair Enforcement for Mortgage Licensing (SAFE) Act seeks that 
objective , in its current form the Act does not provide consumers the necessary 
assurance that all Mortgage Loan Officers (MLOs) have met minimum standards of 
competency through an objective lest. 

The SAFE Act requires MLOs employed by non-bank lenders to be licensed, pass a 
comprehensive test, undergo criminal and financial background reviews, and register in 
the National Mortgage Licensing System and Registry By contrast, under SAFE. MLOs 
employed by federally-insured depositories or their affiliates are registered in the NMLS 
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but do not have to pass an objective test administered by a third party Although most 
banks, including Colonial Savings, employ extensive training curhculums. a testing 
requirement would provide consumers assurance that their LO meets minimum 
standards of competency and knowledge. In addition, the different standards under the 
SAFE Act makes it difficult for MLOs to transition efficiently between employers of 
different charter types 

MBA urges Congress to amend the SAF E Act to require states to issue transitional 
licenses to individuals who are registered loan originators employed by a depository 
institution (or an affiliate). Similarly, a state-licensed loan originator In one state who 
takes a similar position in another state would have a transitional grace period to obtain 
a license in the new state. These Individuals would be able to continue originating loans 
for a transilional period after being employed by a state-licensed non-depository entity 
willing to take responsibility for their activities during the transitional period 

In the long term, It is important to move toward a universal testing requirement that 
creates a level playing field for all MLOs. In the interim, this narrow and simple solution 
creating transitional licenses would allow all qualified individuals to satisfy borrowers' 
credit needs and maximize consumer choice while ensuring workforce mobility 

B. FHFA Should Direct the GSEs to Use Updated CredK Scoring Models 

Another impediment to consumer access to credit is the use of outdated credit scoring 
models by the GSEs The major consumer credit score model developers have 
announced changes to their credit scohng models with an eye toward making those 
models more accurate for today's borrowers In light of lifestyle changes and the post- 
recessionary nsk environment iMiile the GSEs, in consultation with Industry, have 
begun the process of analyzing and Incorporating these new models, the continued 
required use of the outdated models harms today's borrowers Among many factors, 
outdated credit scoring models may nol accurately reflect the credit-worthiness of a 
borrower; for Instance, medical debt and rent payment histories may not be given 
proper weight. The new models help to score borrowers with limited credit experience, 
i.e. Thin files". 

MBA believes that the Federal Housing Finance Agency (FHFA) should expedite the 
GSEs' validation and adoption of the latest validated credit scoring models 
Furthermore, the GSEs' delay in including the new scoring models Into their automated 
underwriting systems may also cause lenders to hesitate to use them in their other 
lending products as It could be viewed as an unlair practice to use different scoring 
models for different products 

C. New Regulations Have Driven Up the Cost to Service Loans 

New servicing niles have dramatically dnven up the cost to sen/ice loans and driven 
down efficiency in servicing operations. On the efficiency front, loans serviced per full- 
time equivalent employees have decreased from t .638 in 2008 to 790 in 201 4. Total 
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cost to service loans has Increased from $1 73 per loan In 2008 to $309 in 201 4. Direct 
costs have increased from $55 per loan to $170 per loan dunng the same timeframe. 
Costs to service loans In default have nsen from $423 per loan in 2008 to $2,214 in 
2014 These additional costs ultimately get passed through to consumers on new loans 
Likewise, these costs directly Impact consumer access because defaulted loans cost so 
much more to service, and lenders reduce their exposure to lower FICO borrowers as a 
result 

D, Basel III Limits Banks’ Involvement in Mortgage Finance 

The U.S. bank regulators put in place the Basel III framework in receni years. Basel III 
reduces a bank's potential investment In mortgage sen/icing assets from 50 percent of 
Tier 1 capibl to 1 0 percent of the common equrty component of Tier 1 capital before 
they must be deducted directly from capital. Regulators also raised the risk-weighting of 
mortgage servicing rights from 100 percent to 250 percent Thus banks that are close 
to these limits will be forced to sell the servicing on incremental mortgage production, 
making new mortgage production less attractive That is why MBA would support 
bicameral efforts to move legislation that would mandate a study into the impact of 

Basel III on mortgage servicing assets owned by community banks and credit unions (a 
bipartrsan bill, H.R 1408 has already been introduced in the House) A moderation of 
Basel Ill's treatment of mortgage servicing assets would allow these smaller institutions 
to maintain responsible credit access for consumers, i e., selling the loan asset to 
replenish lendable funds, while still maintaining the loan servicing relationship with the 
consumer 

V. Conclusion 

We commend the efforts of the committee to examine Ihe regulatory hurdles preventing 
consumers from accessing credit No matter how well-intentioned they may be, we are 
concerned that key federal rules and practices are unduly restricting credit opportunities 
for qualified borrowers 


We look forward to working closely with this committee and with regulatory 
policymakers to improve the availability of sound mortgage credit for Amencan Emilies 
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Good morning. Chairman Shelby, Ranking Member Brown, and members of the committee. My name Is 
Julia Gordon, and I direct the Housit* and Consumer finance team at the Center for American Progress, 
a nonpartisan think tank dedicated to improving the lives of Americans through progressive ideas and 
action. Thank you so much for convening this hearing on the critical topic of access to mortgage credit. 

Historically, the housing sector has led recoveries following economic downturns. Recovery from the 
Great Recession, however, has played out differently - in significant part because unlike most 
downturns, this recession was triggered by the housing sector itself. Driven by a highly leveraged, 
largely unregulated superstructure in the private capital markets, risky and abusive mortgages 
replaced previously stable, well-underwritten, long-term, fined rate products and created a 
precipitous asset bubble. This system was driven by misaligned incentives up and down the 
secuiitiration chain and abetted by regulators asleep at the wheel. Predictably,' as soon as housing 
prices started to level off, these new loans began to fail en mosse, causing failures throughout the 
private securitiration market that ultimately threatened the global rmancial system and required the 
largest taxpayer bailout in America's history. 

Fallout from the mortgage crisis has been extensive throughout the system and continues to 
hamstring the housing market. Foreclosures due to toxic mortgage products damaged the real 
economy, spiking unemployment and causing massive home price declines, the combination of 
which then triggered a new wave of foreclosures even on homes with properly underwritten 
mortgages. Tens of millions of families suffered job loss, foreclosure, or other financial insecurity, In 
many cases ending up with damaged credit and ravaged savings and retirement accounts. Much of 
the American public lost confidence in the financial system, especially banks and mortgage lenders. 

On the business side, hundreds of banks and mortgage companies failed,' and those that survived 
pulled back from the mortgage business or limited their lending to households with very high credit 
scores and ample wealth. Today, access to credit is tighter than it was pre-housing boom, mortgage 
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volumes are down precipitously, homeownership shares have fallen to their lowest level in two 
decades, and rental costs are soaring relative to incomes. Many neighborhoods have not yet turned 
around and continue to struggle with foreclosures, vacant homes, and blight, especially communities 
of color. 

In the wake of the crisis, Congress and the American public supported comprehensive Financial 
reform legislation to help realign incentives and strengthen oversight to prevent future crashes of 
this nature and size. That fetation, the Dodd-frank Act, addressed a slew of issues, including but 
not limited to new rules of the road tor the mortgage market, and also established a new 
independent regulator, the Consumer Rnancial Protection Bureau. This legislation makes it 
extremely unlikely that we will ortce again see a proliferation of the dangerous, poorly underwritten 
mortgages that led us to this pass. 

Yet today, just a few years after the crisis, the mortgage industry has returned to Congress to ask for 
a rollback of these crucial financial reforms. LerKlers blame Dodd*Frank for tight access to credit, and 
they promise that if only Congress would undo financial reform, the doors would swing open. The 
problem, however, is that this route to opening the doors would open them to the same pernKious, 
predatory practices that brought the economy to its knees less than seven years ago. Above all, 
removing these reforms would urtdermine the most critical component of recovery, which is to 
restore public trust In the system. 

The truth is that there are likely many reasons for tight lending practices. The same voices asking for 
regulatory rollbacks have previously told both Congress and regulatory agencies that access to credit 
will open if a variety of other factors are addressed: aggressive buyback policies and steep risk based 
pricing pursued by Fannie Mae and Freddie Mac in the wake of the crisis; FHA's insufficientiy 
nuanced “Compare Ratio the Basel III capital requirements; and the high cost and complex 
requirements of servicing boubled mortgages. Fortunately, these problems lend themselves to 
poUcy changes that can help both mortgage lenders and homebuyers in a "win-win" situation, in 
contrast to the regulatory rollbacks that trade away consumer protection for lender profits. 

in this testimony, I first provide a reminder of the problems in the pre-crisis mortgage market and 
then sketch out the dimensions of the current credit aunch. Next, I examine some of the proposed 
re^latory reforms and demonstrate how they could hurt rather than help today's homebuyers. 

• The CLEAR Relief Act would undermine core lending rules for more than half of all mortgage 
originations and restore incentives to make "exploding" adjustable rate mortgages. 

• The Mortgage Choice Act would make mortgages more expensive by re-opening toe door to 
upselling practices driven by kickbacks and commissions. 

• The Preserving Access to Manufactured Housing Act would sanction offering a largely lower- 
wealth and rural population more expensive mortgages with fewer consumer protections 
than are available to households purchasing site-built homes. 

Finally, I provide a set of alternate, effective recommendations to increase access to responsible, 
sustainable mortgage credit 
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I. Background: A trip down memory lane to the pre-crisis mortgage 
market 


A misalignment of incentives lies at the heart of the foreclosure crisis. A toKic combination of Wall Street 
appetite for risk and stakeholders up the entire mortgage origination chain making more money for 
originating worse loans drove home prices to unsustainable levels. In the capital markets, investors 
aggressively poured money into the mortgagebacked-securitization machine in search of yield, while 
"financial innovations" aimed at managing risk actually spread that risk throughout the system. 

Subprime mortgage products proliferated and were sold to consumers who could have qualified for 
more stable and affordable products. Komeowners lost existing equity to aggressive lenders and brokers 
milking these transactions for fees. So-called "Ait-A" mortgages with features previously used judiciously 
in a narrow market were broadly marketed and layered with increasing numbers of risk factors, virtually 
assuring their failure. 

At the height of the housing bubble, independent mortgage brokers originated the vast majority of 
subprime loans, receiving their compensation from lenders immediately upon brokering the loan. Those 
tenders then sold the loan into the secondary market within weeks, where it was bundled together with 
other mortgages and sliced and diced into mortgage-backed securities (MBS). The facilitators of this 
process > the investment bankers, lawyers, and ratings agencies involved > were all paid their fees 
regardless of the performance of the MBS. Those securities were then sold to investors. At the same 
time, even more derivative products were layered on top of them, with credit default swaps at the top 
of the pyramid ' what Warren Buffet identified as early as 2003 as "financial weapons of mass 
destruction.^’ 

Most of the subprime and so-called Alt-A mortgage products layered a variety of risks to create loans 
that were essentially designed to fail. One of the worst products, the hybrid adjustable rate mortgages 
also known as 2-28s or 3-2 7s because they would have 2 or 3 years of a fixed rate before the rale would 
explode, would often be locked in by prepayment penalties as high as four percent of the mortgage 
amount, so to refinance, these penalties would be paid from the proceeds of the new loan, and the loan 
balance would grow with each refinancing. Other mortga^, the "pay option" variety, offered 
consumers an opportunity to pay even less per month than their interest payments alone, which 
resulted in loan balances that rose rather than declined over time. While these designed- to-fail products 
stripped away much of the economic benefit of homeownership, it was at least possible • and extremely 
lucrative for brokers, lenders and investors - to continue refinancing as long as home prices kept rising. 
Once home prices declined, however, failure was virtually inevitable. 

In additiorr to the exploding rates and prepayment penalties, other risky features included a failure to 
esaow for taxes and insurance (which often was a part of deceptively marketing a "tower monthly 
payment"), little or no documentation of income, and underwriting only to the very low initial teaser 
rates. In many cases, mortgage brokers were paid more to steer borrowers into higher-rate loans with 
riskier features through tender-paid yield-spread premiums, and they generally received the highest 
lender payment when that increased rate was locked in with a prepayment penalty.* 

The predatory lending practices and toxic products characteristic of that period had only one function: 
to enrich mortgage brokers, lenders, and investors. These were not true "affordability'’ products 


3 


72 


designed to help renters become homeowners; in fact, the overwhelming majority of subprime 
mortgages made from 1998 through 2006 went to borrowers who already owned their own homes - 60 
percent were refinances, and 30 percent were for families who were moving from one home to 
another.' Far horn expanding homeownership to people who otherwise could not afford it, subprime 
lending actually resulted in a net reduction in homeownership.' Homeownership rales in the US peaked 
In 2004, well before the housing bubble had fully inflated or burst’ 

Similarly, the damage to the market was largely wreaked by the mortgages themselves and the system 
for selling them, not by borrowers who were overreaching or not ready for homeownership. The 
average subprime loan amount [which includes loans made in high-priced housing markets like 
California) was a modest $205,700.' What's more, most borrowers who received predatory loans 
qualified for better, more sustainable loans. A study for the Wall Street Journal found that of the 
subprime loans originated in 2006 that were packaged into securities and sold to Investors. 61 percent 
"went to people with credit scores high enough to often qualify for convenbonal |i.e., prime] loans with 
far better terms." Even those borrowers who did not qualify for prime loans could have received 
sustainable, thirty-year fixed-rate loans, for at most 50 to 80 basts points above the introductory rate on 
the unsustainable exploding ARM loans they were given." 

When the music stopped, the market crashed quickly, and the ibreclosures begaa At that point, it 
became clear that mortgage servicers had no ability or capacity to assist troubled borrowers. Congress 
blocked the most effective solution, which would have been to permit judicial loan modlficabons, and 
subsequently various executive and regulatory agencies worked for years on programs such as Making 
Home Affordable and on new servicing rules and regulations. Vet servicers to this day are unable to 
effectively handle a large quantity of failing mortgages. 

Not surprisingly, the huge number of foreclosures triggered a much larger economic event - the Great 
Recession, where high unemployment rates combined with huge numbers of underwater mortgages 
decimated many neighborhoods and communities along with household balance sheets. 


II. Why today's mortgage market needs fixing 

In the wake of the financial reforms enacted after the crisis, mortgage lending is much safer than it 
was. and many predatory pracbces have either disappeared or at least are far more limited. At the 
same time, the national mortgage market is significantly smaller than It was, both m terms of overall 
volume and home sales.*' The national homeownership rate has dropped from dose to 70 percent 
to 64 percent Cash investors made 29 percent of all purchases in 2013, way above their historic 
norm of 10 percent to 12 percent*^ Housing starts remain depressed, and even optimistic 
projections for 2015 remain well below levels seen before the housing boom.*^ 

A big reason for die change in the size of the market is that access to aedit remains historkalty tight, 
for a conventional home purchase mortgage, the average FCO score is 754. While Federal Housing 
Administration aedit is easier to obtain, with average aedit scores for purchase-money mortgages 
around 680, it is stilt tighter than historical norms.^The Urban Institute estimates that approximately 
1.25 million fewer purchase mortgages were made in 2013 than would have been the case had credit 
availability remained at pre-housing-bubble 2001 levels.*’’ Consequently, more than 4 million loans have 
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been "missing from the market over the last S years. Tliis tight credit has disproportionately affected 
African American and Latino borrowers.'^ 

A particularly troubling dimension of this problem is that homeownership rates for people of color have 
dropped particularly dramatically, with the Latino homeownership rate falling by 6 percent from its peak 
and the African American rate falling by 8 percent.” This decline in homeownership plays a significant 
role in the ever'increasing wealth disparities between whites and people of color. Specifically, whites 
tost about 26 percent of their net worth during this period, while African Americans lost SO percent and 
H»panic$ lost 61 percent” 

Because the majority of families formed in America going forward will be families of color, a steep 
reduction in the numbers of Latinos and African Americans buying homes spells trouble for the housing 
market for decades to come.* It is also a problem that even as home prices became more affordable 
than they Had been in years, the lack of affordable credit means many communities that lost significani 
wealth due to foreclosures have failed to rebuild that wealth through homeownership; as more people 
rent, and especially as more formerly owner-occupied homes transition to long term rental, payments 
that could be contributing to rebuilding fomity balance ^eets instead flow to investors, many of whom 
live outside the community. 

Additionally, weakness in the housirtg market deprives our economy of the economic multiplier effects 
of a strong housing market, including additional construction jobs, consumer demand for household- 
retated items, and local and state tax revenue. Moody's Analytics estimates that if home construction 
were at a more typical level, the economy would be at full employment.^ The stubborn persistence of 
negative equity also continues to depress aggregate consumer demand for all goods and services, with 
significant macroeconomic consequences. Homeowners with high levels of debt relative to the value of 
their assets have experienced larger declines in consumption than less highly leveraged homeowners, 
even after taking into account declines in net worth.” 


III. Current proposals to roll back regulatory reforms will leave consumers 
vulnerable without increasing access to high-quality, affordable credit 


Some mortgage industry players are using the tight credit environment described above as a reason to 
call for rolling back Dodd-Frank, in the Senate, several bills are now pending that would reverse some of 
the important protections of this landmark financial reform legislation. However, a time when 
policymakers agree ti^at increasing homeownership is a good idea is the worst possible time to remove 
underlying consumer protections. In foct, the only reason that many individuals and organizations 
support increasing access to credit is because they are counting on the Dodd-frank framework to keep 
guardrails on the market. If those guardrails are removed, the likelihood of seeing a return to predatory 
and unsustainable lending is extremely high. 

lire truth is that the Consumer Financial Protection Bureau and other agencies charged with 
implementing the Dodd-Frank mortgage provisions have worked hard to accommodate the needs of 
industry stakeholders, holding literally hundreds of meetings and using their exception authority 
liberally. For example, the six regulators charged with establishing ‘'risk retention" rules made significant 
changes to the qualified residential mortgage definition in response to industry concerns.^ 
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indeed, mortgage trade a&sodation& have noted that the Consumer Rnancial Protection Bureau in 
particular has done a good job taking industry concerns into account.^^ in numerous rulemakings, CFP8 
has provided special rules taking into account all sorts of variables, including loan size, lender size, 
originator type, and liability concerns. A quick revievi demonstrates the extent to which CFPB has been 
responsive to these concerns. CFPB has taken the following actions, among others: 

• Established a "true"' safe harbor for loans meeting the quairhed mortage definition, although 
the statute only calls lor a rebuttable presumption llabilitv standard.^ 

• Permitted exceptions to limitations on loan originator compensation for bank loan officers as 
opposed to independent mortgage brokers.^ 

• Tailored the qualified mortgage points and fees cap to accommodate smaller loan sizes, allowing 
up U> 8 percent in fees for very low balance loans,” 

• Allowed cure periods for lenders who make unintentional clerical errors in DTI and Points/Fees 
calculation^ 

Nowhere has Dodd-Frank arKl CFPB provided more accommodation than to smaller financial 
institutions. Congress and the CFPB have both recognized the unique and important role that small 
banks play m communities aaoss the country, and as a result, the majority of these institutions already 
have access to a variety of exemptions and special provisions to ensure that they have the flexibility to 
do high quality lending that meets the needs of their communities: 

• Small banks have greater underwriting flexibility when making mortgages that are eligible for 
safe harbor protection, including mortgages with APBs 200 basis points higher than larger 
hanks.” 

• Thoise serving rural or underserved areas may make loans that are eligible for the qualified 
mortgage designation even if the loan requires a balloon payment, which is otherwise 
prohibited under that designation.” 

• Community development financial institutions, Irausing finance agencies, small rural lenders, 
CHDOs and some non-profits have special carve-outs from the Ability-to-Bepay rule.” 

■ Small institutions serving rural or underserved areas are exempted from maintaining escrow 
accounts for higher cost loans.” 

• Small creditors who service fewer than 5,000 loans are exempt from most mortgage servicing 
rules." 

• CFPB has supervision, examirtabon, and enforcement authority over only those finarveial 
insUtutioru with more than $10 billion in assets.^ 

• CFPB has rwt yet pursued any enforcement actions against community banks.” 

• Small businesses have the opportunity to submit early comments to the CFPB under the Small 
Business Regulatory Enforcement Fairness Act.” 

• CFPB has recently proposed expanding the definition of small creditor so that roughly three 
quarters of creditors with less than $1 billion in assets would qualify for a variety of mortgage 
rule exemptions. It also proposed expanding the rural definition to be more inclusive of rural 
pockets in urban areas." 

in short, while lobbyists looking to roll back financial reform claim Hie rules make it impossible for 
smaller instituHons to compete and point to the declining number of small banks in America as evidence 
for their case, rt is dear that these institutions already benefit from special treatment across a wide 
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range of rules. In fact, the decline of the small banking sector predates financial reform by decades. FDfC 
data show that for the last twenty years, the number of small banks has declined at a rate of about 300 
per year. This rate has remained essentially unchanged in the years since Dodd-Frank was passed.^ 

Nor has reform destroyed the profitability of small banks. In the fourth quarter of 2014, profits at 
community banks increased 27 percent compared to the previous year, despite the fact that they had to 
comply with the new CFPB mortgage rules.^ FOIC data also demonstrates that by many measures, 
including net interest income, community banks are performing better other institutions.* 

A primary problem for small banks is that the complexity of today's market means size matters. Urge 
banks can benefit from the economies of scale that make markets such as residenbal mortgage lending 
more efficient, while small banks cannot.^ A 2012 FDIC study of community banks shows that over 30 
percent of the banks that exited the industry between 1984 and 2011 left to become larger banks, 
either through a merger with an unaffiliated bank or consolidation with another chartered bank within 
the same organization." Only 17 percent of the banks (hat left the industry did so because they failed." 

Also, white it's inarguable that compliance costs can be more of a burden for a small institution than a 
large one, all banks operate under myriad rules, with Dodd-Frank being only one part of that picture, 
and rolling back consumer protections is not a solution to challenges posed by capacity problems. 
Instead, regulators and policymakers should proactively support small lenders' ability to adapt new 
technology and processes so that they can meet their regulatory requirements as efficientiy and 
affordably as possible. 

The CFPB's mortgage rules also appear to be having little effect on the profitability of mortgage lending 
more broadly. The Mortgage Banker Association's most recent survey of loan profitability among 
independent mortgage banks and mortgage subsidiaries of chartered banks shows that mortgage loan 
origination profitability has increased dramatically since the quarter before CFPB's mortgage rules took 
effect* Additionally, a larger proportion of these companies are profitable than before the mortgage 
rules took effect, and personnel or total loan production expenses have increased only minimally during 
this time.* 

Finally, some have seized on the recent interest in community bank regulatory relief to suggest that 
non-depository institutions should receive similar exemptions.* However, the business model of non- 
depository institutions bears little resemblance to (hat of small banks with known customers and strong 
community ties. To the contrary, non-depositories tend to have single rather than repeated interactions 
with customers, and many of those customers live in locations where the non-depository likely has no 
presence. Additionally, non-bank mortgage lenders were responsible for some of the most pernicious 
practices during the housing bubble. We should not return to the days when tiiese lenders were able to 
avoid regulatory scrutiny or oversight, especially under the guise of helping community lenders. 

Below, I take a cfoser look at several specific proposals pending in the Senate, examining what impact 
each would have on consumer protection, mortgage sustainability, and access to credit 

A S S12: The CLEAK RelteT Aa 

The CLEAR Relief Act, recentiy Introduced in the Senate, would deem any mortgage made by any bank 
with assets under $10 billion to qualify for "qualified mortgage" safe harbor status as tong as the bank 
holds the mortgage in portfolio for at least 3 years." This unusually broad exemption would blow a hole 
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through the heart of the Dodd Frank Ability to Repay rules and shield those bartks horn any 
accountability to customers. The result of the three-year portfolio exception could easily be a new brand 
of hybrid adjustable rate mortgages (or "S-^Ts”) that would be designed to fail only after the financial 
institution was no longer holding them In portfolio. 

To understand this proposal, It is important to understand the interplay between Dodd-Frank's core 
Ability to Repay requirement and the subset of loans that fit into the ^'quaiiTied mortgage" (QM) 
definition. Ability to Repay codifies a basic principle that should be common business sense but which 
was largely ignored during the run-up to the crisis: a lender should not make a loan unless it has 
reasonably determined that the borrower can afford to pay the entire loan back. To do this thorough 
underwriting, a lender will need "verified and documented information."* If a lender makes a loan that 
does not meet these standards, the borrower would have the basis to take legal action against the 
lender for a period of three years. A borrower can also assert violation of this rule as a defense to 
foreclosure at any time, but damages would be limited to three years' worth of finance charges and 
fees. 

The "qualified mortgage" definition was intended to designate a category of "super-safe" mortga^ - 
mortgages that have so few potential risks that lenders making this type of loan would receive extra 
protection from any potential lawsuit While the Oodd-Frank statute established a higher threshold for 
legal action, the CFP8 used its authority to go further than the statute to give lenders a true "safe 
harbor" for QM loans that are not higher-cost, which makes tenders virtually impervious to liability if 
they make QM loans. The QM definition excludes certain types of riskier products, such as negatively 
amortizing, interest-only, and balloon mortgages, requires underwriting to the maximum possible 
payments in die first five years of the loan, places a limit on fees that lenders can char^, since high fees 
generally make mortgages riskier, and excludes borrowers whose total debt-to income exceeds a certain 
threshold. 

As noted in the previous section of this testimony, CFP6 allows loans made by small banks to qualify for 
the QM sate harbor even if the borrower has a higher debt-to-income ratio than specified, and for 
certain institutions, even if the mortgage has a balloon feature. While these banks are still subject to 
other components of the QM definition, because the responsible community banks were already largefy 
engaged In sate lending, they have not had to change their practices very much at all. 

The CLEAR Relief Act would expand the balloon loan exemption to much larger banks, and - even more 
concerning - convey sate harbor status or legal immunity on loans with virtually orry terms or features as 
long as they are held in portfolio for three years by a bank with less than $10 billion in assets. 

Proponents of this bill argue that because loans are held on portfolio, lenders have an incentive to 
insure a borrower will succeed. But htstory has shown otherwise. Some of the most egregious predatory 
lenders such as Countrywide and Washington Mutual kept a considerable number of their failed loans 
on their porttelios, leading to their severe financial distress.* And nothing prevents a portfolio ban 
from being predatory by charging borrowers high fees or significantly higher interest rates than they 
could otherwise qualify for. Furthermore, the CLEAR Relief Act's automatic granting of QM status to 
portfolio loans after three years gives fenders an opportunity to create loans whose price or other risk 
features dramatically increase after the three-year deadline. 
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The CLEAR Relief Act proposal abo would exempt all these banks from the requirement that they 
require escrow accounts for borrowers in higher-cost loans. The failure to escrow was also a large 
contributor to bad lerufing, as many borrowers will fail to budget properly for large tax and insurance 
bills at the end of the year, and may think that their monthly payment is just W (principal and interest] 
rather than PITI (principal, interest, taxes and insurance). 

finally, exempting institutions under $10 billion is not targeted at what anyone would think of as their 
local community bank. In fact, this defmition would indude all but the largest 110 depository institutions 
in Americo and well over half of oil mortgage loons. ^ According to the f DIC. the average community 
bank has approximately $340 million in assets and fits comfortably under the cunent $2 brilion asset 
threshold established for the small creditor QM definition.^ 

3 The Mortgage Choice Acl 

The so-called "Mortgage Choke Acf would exempt title insurance sold by a title insurance company 
affiliated with a lender from the ‘^points and foes" cap in the QM definition. By permitting lenders to use 
affiliates to evade the foe cap. this legislation makes mortgages more expensive, which narrows rather 
than expands access to credit, and can easily lead to the kind of equity-stripping that harmed so many 
consumers in the 90s and early 2000s. 

The points and fees cap in the QM definition excludes certain bona fide third party charges, incfodirig 
title insurance offered by non-affiliated insurance companies. However, because abuses related to 
affiliates abounded during the run-up to the aisis, with kickbacks and upselling rampant throughout the 
system, the foe cap does not exempt charges for affiliate companies, which removes the incentive for 
these arrangements. If this protection were removed, lenders would once again have an incendve to 
steer borrowers toward higher-cost insurance plans offered by affiliate companies that compensate the 
lender. Because borrowers rarely understand the relationship between corporate affiliates, they cannot 
protect themselves against inappropriate upselling based on those corporate relationships. 

In testimony yesterday before the House Financial Services Committee on the same topic, Mitria Wilson 
from the Center for Responsible Lending observed that "anti competitive practices put companies at a 
significant disadvantage if they market directly to consumers and can offer lower rates. For example; 
one company, Entitle Direct, has only 0.1% of the market even though it offers rates that are 3S percent 
lower than competitors.^^ Consumers already have little choice in the title insurance market, and the 
Mortage Choice Act would only constrain consumer choice by giving lenders more incentives to steer 
consumers to affiliated insurers. 

While some states adequately regulate title insurance premiums, many states either do not regulate 
title insurance rales or allow insurers to set their rates and essentially notify state regulators.^ And 
while the Real Estate Settlements Procedures Act, or RESPA, prohibits paying kickbacks among third- 
party title insurers, it does not prohibit payments to affiliated title firms.^ 

While the industry forces calling for the passage of the Mortgage Choice Act claim (hat the QM cap on 
points and fees b making it impossible for them to originate loans profitably, we know that the data 
indicates otherwise. As shown above, measures indicate that mortgage lending is more profitable today 
than it was before the Cf PB's mortgage rules took effect 
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Belatedly, some groups have advocated for raising the points and fees caps for all loans with a balance 
of less than $200,000. This change would mean that a substantial share of the mortgages would not 
subject to the 3 % cap on points and fees to which Congress intended qualified mortgages to be subject 
Responding to industry concerns, the CFPB has already used its authority to increase the allowable 
points and fees on smalier balance mortgages. Given what we know about the current profitability of 
mortgage originators, we believe this proposal b unnecessary. Rather than increase access to credit, 
expanding the universe of loans not subject to the 3K cap would primarily result in consumers paying 
more for mortgage credit 

C S. 682 ■ The PresRivtnj Access to Manufactured Housing Act 

The Preserving Access to Manufactured Housing Act would dramatically scale bade the protections 
available to a consumer who takes out a loan to buy a manufactured home.’* Specifically, it would ship 
away critical protections for buyers of manufactured homes, who are among the nation’s most 
Rnancially vulnerable consumers, by rolling back updated high-cost loan thresholds. If this proposal 
were to become law, a lender could charge nearly 10 percenlage points higher than a prime mortgage 
rate without the borrower obtaining the same heightened protections that would apply in the case of a 
high-cost mortgage on a site-built home. 

Note that while manufactured housing owners have only about one quartet of the wealth of 
homeowners as a whole, they typically pay far more for their home loans: more than two-thirds of 
manufactured home loans are currently categorized as high priced loans compared to 3 percent of site- 
built homes.” Additionally, the bill would make it easier for a manufactured home salesperson to steer a 
consumer into a higher cost mortgage, even when they might qualify for a more affordable loan. Earlier 
the month, the Center for Public Integrity and the Seattle Times reported on consumer abuses in 
manufactured housing finance, detailing how borrowers were misled into taking out expensive bans 
and how retail salespeople were encouraged to steer borrowers into affiliated loans.'* The last thing thb 
vulnerable population needs Is cutbacks to the sorely needed proteebons in Oodd-Frank. 

It is absolutely true drat manufactured housing plays a crucial role in providing families with affordable 
housing, especially outside of metropolitan areas, and that affordable credit for manufactured housing 
is currendy constrained. However, legislation that erodes consumer protections and paves the way to 
more expensive mortgages will harm the very consumers it is purported to help. An alternative, safer 
way to support the devebpment of a robust, responsible mortgage market for manufactured housing 
loans is deKribed in secdon “IV. B,' below. 


IV. Effective ways to help increase access to high-quality credit 

As explained above, the proposed rollbacks of Oodd-Frank are both overly broad and insufficiently 
targeted to the real problems, and therefore will increase risk without necessarily inaeasing access 
to appropriate products. Increasing access to safe and sustainable credit is a criticallY important goal. 
6ut it Is equally critical to ertsure that any expansion of access fwt lead to the same predatory and 
abusive market practices that led to the aisis. 
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There are a number of ottief , safer policy changes that can increase access to credit without 
compromising consumer protection. In fact, there Is much agreement among the many stakeholders In 
this system on the dials and levers that can help Inuease access to safe and sustainable mortgages. The 
following is a suggested agenda for such actions, although It is by no means exhaustive. 

A, Congress Should complete comprehensive reform of the housing (Inenoe system 

One thread that runs throughout most p<^kr^ recommendations about easing tight aedit is the need 
to provide as much certainty as possible to market participants and stakeholders. Perhaps the 
largest of such uncertainties is the fate of mortgage giants Fannie Mae and Freddie Mac, which have 
now been under conservatorship for more than six years. 

Some advocate for simply returning to the system we had before the crisis, in which Fannie and 
Freddie's private shareholders profited from an implicit government guarantee with minimal capital 
requirements. While we agree the conservatorship should not last forever, before it ends, we need 
to fix the misaligned incentives that led the mortgage giants to need a taxpayer bailout and we must 
create an explicit, priced, and paid-for government guarantee to support the long-term, fixed rate 
mortgage product white protecting taxpayers. 

The legislation passed last year by the Senate Banking Committee, S. 1217, provided a good 
framework for discussion, but lacked a number of essential elements that we have recommended, 
particularly with respect to the access to and affordability of credit^ Placing the goal of access to 
affordable, sustainable credit at the center of the new system's purpose will provide the greatest 
benefit in the long run not only to families but also to lenders and investors and will also protect 
taxpayers from future bailouts. 

We look forward to working with Congress to craft a housing finance system that can take this 
country into the future smoothly and successfully. 

3. The l^deral Housing finance Agency should encourage Fannie and Freddie to serve 
fTkOre borrowers and make olhet changes to Increase safe access to affordable credit 
while comprehensive housing finance reform proceeds through the legislative process, we urge the 
Federal Housing Finance Agency to use its extraordinary powers of conservatorship to promote a 
robust, inclusive mortgage market that provides liquidity for the broadest possible range of credit 
needs. Given the GS£s' dominance in the secondary market, their appetite foi mortgages essentially 
determines whether the mortgages will be made at all by the primary market. 

FHFA has already taken two very important steps: providing more certainty to lenders around 
repurchase policies -also known as "rep and warrant" relief > and allowing the Enterprises to offer 
mortgages with three percent down payments as long as the borrower has private rrrortgage 
insurance. Early indications suggest these changes are making a positive difference in the 
marketplace. Additional steps the agency should take are the following; 

■ Finalize a stronger housing goats rule: In recent years, whole segments of the market have 
moved to the Federal Housing Administration or have not been served at all. In 2012. for 
example, the enterprises financed only 16 percent of l>ome purchase loans that originated In 
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low-income and minority Census tracts, one-quarter of home purchase loans to African 
Americans, and under one-third of home purchase loans to Latinos.^ TodaVi there are no 
housing goals in force atall, as FHf A has not yet issued a final rule setting goals for 2015- 
2017. As the agency prepares to issue this rule, we urge it to set strong single- and 
multrfamily benchmaris, including a 27 percent goal for low-income home purchase lending; 
take enforcement actions thatconsiders the performarice of the overall market when the 
enterprises fail to meet the housing goals; establish subgoals for small mulbfamily 
properties; and create reporting requirements for single-fomily rental." 

Complete the long-overdue ''duty to serve" rulemaking; FHf A can use the implementation 
of the "duty to serve" mle required by the Housing and Economic Recovery Act of 2008 to 
encourage responsible innovation and give the enterprises strong incenthes to serve 
broadly and to lead the market^ In particular, FHFA can make a significant contribution to 
greater affordability in the manufactured housing area by using the duty-to-serve rule to 
push the market toward more responsible practices in the area of chattel lending. The 
majority of manufactured housing is titled as chattel rather than real property, meaning that 
buyers often lack basic consumer protections.^ Borrowers who receive chattel financing are 
even more vulnerable than typical manufactured housing owners, ^cing more expensive 
loans, fewer rights upon default, and legal uncertainties if they do not own the land beneath 
their properties." In the affordable housing preservabon and rural markets, we similarly 
believe that the enterprises can active^ support these markets through new products, 
flexible underwriting, affirmative outreach, and other acbvibes, including grants to and 
partnerships with high-performing nonprofits devoted to this work. 

Use g-fee policies to make housing affordable to all populations in all geographies: FHFA 
should return to a pricing structure that b transparent, countercyclical-or, at the very least, 
not pro'cyclicat— and take full advantage of the enterprises' unique ability to pool risk. As we 
recommersded in our comment letter to FHFA,"we think FHFA should price based on what b 
needed to cover expected losses and costs— including a jushfiable level of capital and 
revenue to support its cost— and to protect the taxpayer in the event of stress scenarios, 
rather than on pursuing parbcular market shares for non-GSE enbties or sectors. This means 
removing the adverse market fee, eliminating loan-level pricing adjustments, and keeping 
the base g-fee at its current level. 

Update credit score models to include more creditworthy borrowere; Currently, the 
enterprises require the use of a FICO 04 credit score in their automated underwriting 
systems " However, newer scoring models, including both FICO09 and VantageScore, have 
made some aitical changes that will improve the reliability of scores and/or allow the 
scoring of tens of millions of consumers. These newer models no longer consider paid 
collection items, including medical debt collections, and give less weight to unpaid medical 
debts. In addibon, these newer models are better able to deal with consumers with limited 
credit history, or thin-file consumers. For example, FICO 09 has enhancements to better 
assess thin-file consumers, and VantageScore claims to be able to score an additional 30 
million to 35 million thin-file consumers.^' We urge FHFA and the Enterprises to move 
quickly to modernize their systems. 
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L As d provider of CTOjtt to so many underserved populations, FHA should continue to 
improve access to and affodahtlity of credit 

The Federal Housing Administration has played a crucial role in supporting our economic recovery, 
preventing not only even more catastrophic home price declines but also a double-dip recession- 
White this support came at a cost to the agency's capital ratio, a combination of strong management 
and improvement in the economy has put the agency on track to fully replenish its reserves over the 
next couple of years. Particularly. FHA has supported first-tifrre homebuyers and buyers of color, 
who are poorly served by the conventional market 

Recently, FHA took a major step in increasing access to affordable credit when it reduced annual 
mortgage premiums, s^ich had gotten too high in dve wake of the aisis. Now, FHA should complete 
efforts underway to provide clarity to lenders and reduce overlays. To address tender concerns 
about indemnification, FHA has proposed a new system for detecting defects in loan quality and 
holding lenders aaountable for such defects. In this proposal, FHA more clearly identifies and 
classifies defects in loan applications, establishes severity levels of such defects, and provides a more 
objective approach to analyzing appropriate cures for defects. 

FHA should also complete its work on Hie so-called Supplemental Ratio. Right now, FHA uses the 
Compare Rabo tool to tdenbfy risky lenders for further scrutiny. The ratio compares the 
performance of loans originated by a given lender to loans originated by other tenders in the same 
geographic location. However, the ratio makes no allowance for the loan characteristics of a tender's 
book of business, and thus incents lenders to originate loans primarily to pristine borrowers. Since 
FHA is statutorily bound to retain the Compare Ratio, adding additional dimensions through a 
Supplemental Ratio will help provide a more useful and robust comparison tool that allows for 
lenders who desire to tend to more underserved populations or geographies. 

Additionally, we believe it would be sensible for FHA to work closely with FHFA to align its policies to 
protect lenders, such as providing a three-year window of clean payment history for indemnification, 
with exceptions for fraud, data inaccuracies, and compliance with responsible lending practices. 

Finally, FHA should continue to work to improve its servicing policies, both to improve loss 
mitigation as well as to align better with other servicing schemes to reduce unnecessary complexity 
and cost 


D Housing agencies should fix scrviccr compensation policies to ensure that incentives 
are correctly alignetl 

The CFPB's servicing rules, along with the FHFA servicing alignment effort, provide essential 
procedural protections tiiat promote better servicing outcomes for homeowners, investors, and 
communities. The recent proposed amendments to the CFPB rules make substantial improvements 
in aucial areas including transfers of servicing, bankruptcy, and access to the loss-mitigation system 
for subsequent hardships. They abo make important strides in protecting homeowners who seek 
assistance following the death or divorce of a co-homeowner. 
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However, there are still some basic building blocks to servicing reform that are not yet in place. Rnt, 
servicer compensation reform has been sidetracked and must be revived. As long as servicers profit 
at the expense of homeowners arni investors, the system will not reliably produce healthy outcomes 
for the housing market and communities regardless of the rules or enforcement thereof. Regulators 
must come together to develop a framework to modernize and rationalize servicer compensation. 

Second, with the eventual sunset of HAMP, policymakers need to find a way to require loss 
mitigation and to require sustainable modifications for homeowners drat also benefit investors. Loss 
mitigation before HAMP did not always happen, and when it did, it did not always promote long- 
term home retention. Without rules in place, it is possible-perhaps even likely-that the system 
will soon forget the lessons of the crisis. To the extent that the CFPB does not or cannot mandate 
loss mitigation and a substantive requirement for loan modifications. Congress arvd other regulators 
should step in to ensure that such a requirement is developed. 


£. ReguiRton should monitor B^sel III impiementcttion 
Regulators must continue to monitor the implementation of the new standards to ensure that the 
transition does not negatively impact consumers. In particular, under the new standards, hi^er risk- 
weights are assigned to mortgage servicing rights, which may be prompting some banks to sell their 
mortgage servicing rights to smaller, non- bank mortgage servicers.^ As this shift occurs, regulators 
must improve oversight of non-bank mortage servicers to ensure they have dte servicing capacity 
to handle an increased number of loans and consider whether additional changes to the standards 
are necessary to prevent disruption in the mortgage servicing industry. 

F Congrcis and regulatflr6 should support alternative mortgage chanrtels and 
Innovative products to reach underserved borrowers 

Many communities hardest hit by the housing crisis and the economic downturn have long been either 
underserved or not served by traditional financial institutions that could provide safe and affordable 
credit. Similarly, for many borrowers, the most popular mainstream products will always be difficult to 
access. For this reason, we recommend taking steps to strengthen alternative mortgage channels and to 
experiment with safe but innovative products to reach more borrowers. 

The strong need for alternative lenders in underserved communities can be attributed to years of 
drsaimination, redlining, and market failures in which mairrstream financial institutions lacked 
incentives to lerkd to projects where the aggregate social return was positive. CDFIs and HFAs, which 
combirve deep knowledge of local communities' needs with safe, targeted products, can identify and 
assist potential homeowners, and CDFIs can also provide business and consumer loans, investment, 
ar>d retail banking services to neighborhoods that need critkai economic catalysts to overcome years of 
disinvestment. 

Confess and regulators should consider whether there are changes to regulations such as the 
Community Reinvestment Act, or CRA, that can be used to strengthen these institutions. For example, 
changing the way that financial institutions subject to the CRA receive credit for investing in CDFIs could 
provide a wtn-win solution for banks unwilling to take risks on certain populations, especially since CDFIs 
and nonprofits receive special treatment in the Dodd-Frank mortgage rules to enable them to better 
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serve lower*income families. Similarly, sources of funding such as recent settlements between 
government agencies and targe banks could be directed to helping alternative mortgage channels scale 
their operations. 

Additionally, a typical mortgage product is not always accessible to some households due to the down- 
payment requirements or fear of placing assets in a first-loss position. Shared*equity or shared- 
appreciation approaches can provide a middle ground between renting and traditional homeownership. 
In general, these products share certain common features; owner occupancy of residential properties, 
initial affordability, and sharing of risk and equity or appreciation. These strategies can potentially 
support modest individual asset accumulation while protecting consumers against home price declines 
and providing more stability to the macroeconomy in times of market disruption.^* Congress and 
regulators should consider how to encourage safe experimentation with alternative products. 

G. Congf ess and agencies should suopon housing and credit counseling for a wide 
range of potential homebuyiers 

Whether counseling a first-time homebuyer to avoid predatory loans, negotiating a modification that 
will allow a distressed homeowner to stay in their home, helpinga low-income family find affordable 
rental housing, or helping a homeless person find emergency shelter, rwrrprofit housing counselors are 
advocates for housing consumers, especially those from traditionally underserved communities such as 
communities of color, low* and moderate-income communities, and the elderly. A growing body of 
research demonstrates that those who receive housing counseling realize better outcomes than 
similarly situated people who do not^ 

Recently, Congress killed a proposed FHA entitled Homeowners Armed with Knowledge, or HAWK, that 
would have offered reductions on the upfront and annual mortgage insurance premiums, or MIPs, to 
FHA borrowers who participate in a speciBed housing counseling curriculum. Congress should 
immediately restore FHA's ability to pursue this idea. Other government agencies such as the U.S. 
Department of Veterans Afbirs and the U.S, Department of Agriculture could create the same type of 
program, and FHFA could work with Fannie and Freddie to aeate a similar incentive structure in the 
secondary market throu^ pre^rential pricing for counseled mortgages. Borrowers could yield 
additional incentives if they committed to post-purchase counseling as well. Bonus points could be 
awarded under the goals that would Incent this kind of proven, safe, and sustainable 
tending. Additionally, Congress should grant the Department of Housing and Urban Devebpments, or 
HUD'S, Office of Housing Counseling the authority to accept hinds from private entities to be distributed 
and used for housing counseling activities. 

H Congress should extend the Mortgage Forgiveness Debt Relief Act 
When a lender forgives mortgage debt through a short sale or a principal reduction modification or even 
after a foreclosure, the amount that the borrower no longer owes counts as taxable income to the 
borrower unless it fits into an exemption in the tax code. Given the deep inappropriateness of this result 
for those losing their homes, Congress created a tax code exemption m 2007 entitled the Mortgage 
Forgiveness Debt Relief Act, or MDRA. 'Die MDRA has been crucial te virtually every effort to assist 
troubled homeowners and restore the housing market to health. However, the MDRA expired in 2012, 
and has only been extended piecemeal by Congress - last year, it was not extended until tiie very last 
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moments of the tax year. Without this legislation, homeowners are often imwiirmg to do short sales, 
which harms the overall housing maritel. Plus, principal reduction is less valuable to homeowners if they 
must pay tax on the forgiven debt, which hampers loss-mitigation efforts. Congress must extend the 
MDRA at least until the end of 2016 to provide the market with some certainty, and ideally, this 
exemption would become permanent” 

' Coflgreis should convert !ho mortgage Interest deduction to e credit 

The federal government spends $70 billion per year on the mortgage interest deducbon— more than $1 
trillion over a lO-year period and more than the entire HUD budget for a year.” Yet the benefit of the 
mortgage interest deduction is heavily skewed to Inuseholds in upper-income tax brackets. As 
taxpayers' income increases, their tax rate increases and so does the value of the deduction. In addition, 
the mortgage interest deduction is only available to those who are able to itemite deductions rather 
than take the standard deduction. According to the Tax Policy Center's analysis of 2010 data, less than 
one-third of taxpayers itemize their deducbons, and the majority of those who itemize fall In the top 
income tax brackets.” 

As part of comprehensive tax reform, we recommend replacing the current mortgage interest deduction 
with a tax credit Our proposal would gradually phase out the current deduction and replace it with an 
IS percent nonrefundable tax credit” The effect of this change would be to provide the same benefit to 
all taxpayers, rather than a much larger benefit to those with higher incomes. Increasing the value of the 
credit to low- and moderate-income taxpayers not only increases fairness and access to homeownership 
but also contributes to economic growth, since it puls more money in the hands of a large number of 
families who typically need to spend every dollar they earn just to gel by. 

J. Regulators should collect better mortgage data to help ideMilV problems and 
potential solutions in the marRet 

As a free and public database, the Home Mortgage Disclosure Act, or HMDA, provides critical data to 
housing market parbcipants and stakeholders, especially to nonprofits and other entities without 
access to expensive proprietary databases. However, the HMDA database has long suffered from 
some key omissions, both in terms of who is reporting data and what data are reported. 

Recently, the CfPB issued a set of proposed changes to the HMDA, including changes to definitions 
of covered institutions and bansacUons, as well as the addition of proposed new fields to improve 
the usefulness and quality of the HMDA data. We strongly support the CTPB's efforts. In addition to 
its proposals, we recommend additional data enhancements that would be of great benefit to 
researchers and community groups in the efforts to promote fair access to credit, while also helping 
equip regulatory and enforcement agencies with fair lending compliance. For example, we think the 
CfPB should take further steps to simplify the reporting requirement to one eligibility standard, add 
further fields on various topics such as denials and language and race, and collect information on 
loan modifications and housing counseling.” 
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Conclusion 


As memories of (he crisis fade, polrcymakers face some important choices in trying to strengthen (he 
nation's housing market We can open the doors to a new round of predatory, unsustainable lending, or 
we can work to create a healthier and more equitable housing market by promoting sustainable 
homeownership, affordable rental housing, and stronger neighborhoods. Choosing the latter will require 
action by a wide array of policymakers and market participants, whkh can be challenging. Ultimately, 
however, by working together, we can create a more robust, fairer housing market that drives economic 
growth and promotes opiwrtunity for America's hmilies. 

Thank you again for inviting me to testify today. I look forward to continuing to enpge with you on 
these and other issues. 
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RESPONSE TO WRITTEN QUESTION OF SENATOR HELLER 
FROM TOM WOODS 

Q.l. A major issue for many potential home buyers and home- 
owners is flood insurance. Right now, homeowners essentially have 
no option but to buy Government-backed National Flood Insurance 
Program policies to meet mandatory purchase requirements. The 
Biggert-Waters flood insurance bill Congress passed had the unin- 
tended consequence of making it more difficult for private insurers 
to provide private flood insurance and for lenders to accept those 
policies. Right now lenders are being forced to reject many residen- 
tial private flood policies. Senator Tester and I have introduced leg- 
islation in the past that would try to solve this problem. 

I would like to know, Mr. Woods, if you support the development 
of a private flood insurance market that meet mandatory purchase 
requirements and could this help increase home ownership because 
consumers will have more insurance options? 

A.l. Thank you Senator Heller for your question regarding NAHB’s 
support of the development of a private flood insurance market 
that meets mandatory purchase requirements and if this could help 
increase home ownership because consumers would have more in- 
surance options. 

NAHB does not have policy on State-regulated insurance mar- 
kets; however, we would welcome open competition and a vibrant 
private market. 

In NAHB’s experience, without the NFIP, many communities 
would be unable to provide affordable housing to many of their citi- 
zens. One of the leading causes of the housing affordability problem 
is the shortage of buildable land. By guaranteeing affordable flood 
insurance, the NFIP allows communities to use land that would 
otherwise be too costly due to high flood insurance premiums. 
Through the NFIP, flood insurance policies remain available and 
affordable, and residential structures can be constructed in 
floodplains as long as they are built to withstand flooding. 


RESPONSE TO WRITTEN QUESTION OF SENATOR HEITKAMP 
FROM TOM WOODS 

Q.l. Overlapping regulations in our mortgage markets have the po- 
tential to constrain credit and prevent otherwise worthy borrowers 
from qualifying for mortgages. That said, the Consumer Financial 
Protection Bureau (CFPB) has attempted to accommodate small 
and rural communities, institutions, and their customers during 
the rulemaking process by issuing a number of exceptions for these 
areas and revising rules when the existing regulations have proven 
unworkable or unduly burdensome. Below, find a list of regulatory 
accommodations that have been made by CFPB. How successful 
has each action been in providing relief, to what extent is each 

( 91 ) 
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measure deficient, and what steps can the CFPB take to improve 
each provision? Please provide any data or other information to 
support your position. 

a. Small Creditor QM: Established a Qualified Mortgage (QM) 
Option that provides loans originated by small institutions — 
assets of less than $2 billion and make fewer than 2,000 loans 
annually — and held in portfolio for a minimum of 3 years a 
safe harbor. 

b. Balloon QM: Created a QM option for mortgages with bal- 
loon payments that are originated by small creditors in rural 
or underserved areas. 

i. Escrow: Exempted small creditors who operate predomi- 
nantly in rural or underserved areas from requirements to 
establish escrow accounts for higher priced mortgage 
loans. 

c. Rural Definition: Incorporated industry feedback and ex- 
panded the definition of rural, using Census blocks. The re- 
vised definition would designate the entirety of North Da- 
kota — except for the census blocks of three major towns — as 
rural. 

A.l. Thank you Senator Heitkamp for your question on the Con- 
sumer Financial Protection Bureau’s (CFPB) efforts to accommo- 
date industry concerns through the rulemaking process. NAHB 
supports balancing mortgage lending standards and consumer pro- 
tections and appreciates that the CFPB has made a concerted effort 
to solicit feedback from industry on the practical implementation of 
the 2013 mortgage rules. NAHB commends CFPB’s efforts to mon- 
itor the impact of the new mortgage rules and appreciates that the 
CFPB is willing to adjust the rules in response to concerns in areas 
where improvements are needed. 

NAHB supports the actions that CFPB has taken to provide re- 
lief to small financial institutions and those institutions lending in 
rural and underserved areas. NAHB believes that raising the loan 
origination limit for determining eligibility for small creditor sta- 
tus, along with the expanded definition of rural and the additional 
provisions, will provide small financial institutions with more flexi- 
bility in meeting the unique needs of the communities that they 
serve. 

However, tight lending conditions continue to keep buyers on the 
sidelines even as the housing market recovers. At a time when 
housing is affordable and interest rates are low, more buyers 
should be able to enter the housing market. However, many credit- 
worthy borrowers are not taking advantage of these opportunities. 
This impact is evidenced by the reduced participation rate of first- 
time home buyers that has dropped to 30 percent of the purchase 
market^ from the historical rate of about 40 percent of sales. 

NAHB believes that a healthy housing market includes broad 
participation from all population segments. NAHB has encouraged 
the CFPB to further investigate the impact of the new mortgage 


^National Association of REALTORS® (NAR) Press Release. Existing-Home Sales Lose Mo- 
mentum in April. May 21, 2015. Retrieved from: http: 1 1 www.realtor.org I news-releases 1 2015 1 
05 / existing-home-sales-lose-momentum-in-april. 
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regulations, including the debt-to-income ratios and documentation 
requirements, on entry level buyers and other important market 
segments to ensure that creditworthy borrowers are able to access 
mortgage credit. Broader availability of safe and responsible credit 
increases home ownership opportunities and provides benefits to 
the housing market and the overall economy. 

NAHB believes that the CFPB should take additional steps to 
address today’s tight lending environment, such as adjusting the 
QM 3 percent cap on points and fees to exclude fees paid to affili- 
ated businesses, and to provide a reasonable hold-harmless period 
for enforcement of the of the CFPB’s TILA-RESPA Integrated Dis- 
closures (TRID) regulation for those that make good-faith efforts to 
comply. 


RESPONSE TO WRITTEN QUESTION OF CHAIRMAN SHELBY 
FROM J. DAVID MOTLEY 

Q.l. You testified that loan officers employed by nonbank lenders 
are required to be licensed under the SAFE Act. Your testimony 
advocates for a transition period for new loan officers of nonbank 
lenders to work while they are earning their certification, so long 
as these employees were previously loan officers with another insti- 
tution. 

How could this particular proposal aid in the expansion of mort- 
gage credit of the reduction in the cost of credit? Based on the aver- 
age time period to complete this transition, how long should this 
transition period last? 

A.l. The Secure and Fair Enforcement for Mortgage Licensing 
(SAFE) Act, enacted in 2008, mandates a nationwide licensing and 
registration system for residential mortgage loan originators 
(MLOs). Some of the objectives of the SAFE Act include creating 
increased accountability for MLOs, greater consumer protection, 
and providing home buyers with tools to help them select their loan 
officers. Unfortunately, in its current form, the SAEE Act creates 
a two-tiered licensing system that impedes the mobility of mort- 
gage loan officers (notwithstanding the fact that Eederal deposi- 
tories are required to conduct regular job-specific training for their 
consumer-facing employees). 

The SAFE Act requires MLOs employed by nonbank lenders to 
be licensed, which includes pre-licensing and annual continuing 
education requirements, passage of a comprehensive test, criminal 
and financial background reviews conducted by State regulators, 
and registration in the National Mortgage Licensing System and 
Registry. By contrast, MLOs employed by federally insured deposi- 
tories or their affiliates must only be registered in the NMLS, and 
do not have to meet testing and specific education requirements. 

This two-tiered structure creates a significant disincentive for 
loan officers to transition from a depository to a nondepository. 
These MLOs must wait for weeks, or even months, while they meet 
the SAEE Act’s licensing and testing requirements — despite the 
fact that they have already been employed and registered as a loan 
officer at a depository. 

Nonbank lenders or independent mortgage banks (IMBs) typi- 
cally focus exclusively on mortgage lending. In recent years, large 
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depository-institutions have moved away from the home purchase 
business and toward other types of mortgage-related business, in- 
cluding refinancing, servicing portfolio retention, and making more 
jumbo and adjustable rate loans that can be held for investment. 
In contrast, from 2008 to 2013, the IMBs’ share of the home pur- 
chase market grew from 25 percent to 40 percent with a particular 
focus on providing loan products for first-time home buyers and un- 
derserved borrowers. 

A small amendment to the SAFE Act to require States to issue 
transitional licenses to registered loan officers seeking employment 
with nondepositories would help to eliminate the delays and hur- 
dles in hiring highly qualified loan officers to work for IMBs and 
focus their efforts on providing home purchase mortgage credit. 
These individuals should be able to continue originating loans for 
120 days after leaving their bank employer (and while beginning 
their work for an IMB). Similarly, a State-licensed loan originator 
in one State who takes a similar position in another State would 
have a 120-day grace period to obtain a license in the new State. 
This 120 period is based on the amount of time it typically takes 
for an MLO to receive a license and is also consistent with laws 
in States that have already passed legislation to permit transi- 
tional licensing. 

This narrow and simple solution creating transitional licenses 
would eliminate a significant impediment to IMBs hiring highly 
qualified bank loan officers. IMBs have made the commitment to 
provide mortgage credit to a broad range of creditworthy bor- 
rowers. By increasing labor market mobility, loan originators could 
freely move to lenders that are best able to serve their clients 
through competitively priced products that will insure more quali- 
fied borrowers access to credit. 


RESPONSE TO WRITTEN QUESTION OF SENATOR VITTER 
FROM J. DAVID MOTLEY 

Q.l. Mr. Motley, In your statement you assert that “New servicing 
rules have dramatically driven up the cost to service loans and 
driven down efficiency in servicing operations” and cite that loans 
serviced per full-time employees have decreased from 1,638 in 2008 
to 790 in 2014. Moreover, you cite that direct costs to service each 
loan have increased from $173 per loan in 2008 to $309 in 2014, 
and costs to service loans in default have risen from $423 per year 
in 2007 to $2,214 in 2014.” 

Which regulations have most directly increased the cost and 
amount of time to service these loans? 

A.I. It is difficult to isolate one particular regulation as the direct 
driver of the significant increase in servicing costs, due to the sheer 
number of new regulations from Dodd-Frank as well as the in- 
creased costs associated with the volume of foreclosures following 
the 2008 financial crisis. Costs have increased across the board but 
particularly in the areas of collections, loss mitigation, record- 
keeping, borrower communications, vendor management, servicing 
technology, and quality control and quality assurance. 

There have also been large increases in compliance costs in this 
time period as servicers implement the myriad new Federal and 
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State requirements as well as the costs associated with the Na- 
tional Mortgage Servicing Settlement among the larger servicers. 
The CFPB’s broad and prescriptive servicing rule necessitated cost- 
ly system overhauls, training expenses, and ongoing compliance 
outlays and has certainly played a role in the increased costs of 
servicing. 

The effect of implementing regulations is also demonstrated by 
the increase in costs of servicing performing loans as well as non- 
performing loans, suggesting that the impact of the new regulatory 
paradigm will be continued to be felt well into the future. 


RESPONSE TO WRITTEN QUESTION OF SENATOR HELLER 
FROM J. DAVID MOTLEY 

Q.l. A major issue for many potential home buyers and home- 
owners is flood insurance. Right now, homeowners essentially have 
no option but to buy Government-backed National Flood Insurance 
Program policies to meet mandatory purchase requirements. The 
Biggert-Waters flood insurance bill Congress passed had the unin- 
tended consequence of making it more difficult for private insurers 
to provide private flood insurance and for lenders to accept those 
policies. Right now lenders are being forced to reject many residen- 
tial private flood policies. Senator Tester and I have introduced leg- 
islation in the past that would try to solve this problem. 

I would like to know, Mr. Motley, if you support the development 
of a private flood insurance market that meet mandatory purchase 
requirements and could this help increase home ownership because 
consumers will have more insurance options? 

A.l. The Mortgage Bankers Association supports the development 
of a private flood insurance market that meets mandatory purchase 
requirements. A competitive and sustainable flood insurance mar- 
ket will expand available insurance options, lower costs, and in- 
crease the number of at-risk properties that are insured. Increased 
private sector involvement can also serve to shift some of the bur- 
den of post-disaster recovery and rebuilding from taxpayers to the 
private sector thereby limiting the Federal Government’s exposure 
to flood loss. 


RESPONSE TO WRITTEN QUESTION OF SENATOR HEITKAMP 
FROM J. DAVID MOTLEY 

Q.l. Overlapping regulations in our mortgage markets have the po- 
tential to constrain credit and prevent otherwise worthy borrowers 
from qualifying for mortgages. That said, the Consumer Financial 
Protection Bureau (CFPB) has attempted to accommodate small 
and rural communities, institutions, and their customers during 
the rulemaking process by issuing a number of exceptions for these 
areas and revising rules when the existing regulations have proven 
unworkable or unduly burdensome. Below, And a list of regulatory 
accommodations that have been made by CFPB. How successful 
has each action been in providing relief, to what extent is each 
measure deficient, and what steps can the CFPB take to improve 
each provision? Please provide any data or other information to 
support your position. 
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a. Small Creditor QM: Established a Qualified Mortgage (QM) 
Option that provides loans originated by small institutions — 
assets of less than $2 billion and make fewer than 2,000 loans 
annually — and held in portfolio for a minimum of 3 years a 
safe harbor. 

b. Balloon QM: Created a QM option for mortgages with bal- 
loon payments that are originated by small creditors in rural 
or underserved areas. 

i. Escrow: Exempted small creditors who operate predomi- 
nantly in rural or underserved areas from requirements to 
establish escrow accounts for higher priced mortgage 
loans. 

c. Rural Definition: Incorporated industry feedback and ex- 
panded the definition of rural, using Census blocks. The re- 
vised definition of would designate the entirety of North Da- 
kota — except for the census blocks of three major towns — as 
rural. 

A.l. MBA believes it is time to consider changes in the QM defini- 
tion to mitigate the adverse impact the CEPB’s Ability to Repay 
rule has had on access to credit for some borrowers. In this regard, 
MBA appreciates the CEPB’s efforts regarding the Small Creditor 
and Balloon QM as well as the Rural Definition identified in your 
question. Nevertheless, MBA believes changes to the QM definition 
are better made holistically and not limited to certain lenders 
based on charter types or business models. Consumers should not 
be forced to discern which institutions offer particular types of 
loans and their choices should not be limited to particular pro- 
viders. Stratification of the market by establishing different under- 
writing standards for some lenders and not others only causes un- 
necessary consumer confusion and will lessen competition. A holis- 
tic approach to revising the QM would ensure a competitive market 
for all types of QM loans, and would not burden the consumer with 
figuring out which lenders offer which QM products. Accordingly, 
as detailed in our testimony we believe: (1) in addition to adding 
certain protections against the re-emergence of loans with risky 
features such as pay option ARMs, stated-income underwriting, 
and short-term balloon terms, any new portfolio QM also should be 
made available to all originators that process, fund and sell these 
loans to a bank (or REIT) that will retain the loans in portfolio for 
the required holding period; (2) the spread over the APOR for de- 
fining a safe harbor QM should be expanded to 200 basis points; 
(3) the definition of smaller loans should be increased to $200,000, 
with adjustments for inflation and a sliding scale that permits pro- 
gressively higher points and fees caps for these smaller loans; (4) 
the right to cure or correct inadvertent errors be extended to DTI 
miscalculations and typographical and technical errors and omis- 
sions; and (5) title insurance fees paid to lender-affiliated compa- 
nies should be excluded from the calculation of “points and fees” 
under QM just as such fees to non-affiliated companies are ex- 
cluded. 
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Chainiian Shelby and Ranking McmlKr Bro>vn, my name is Diane Evans and I serve as 
president of the .American Land Title .Association (ALT.A). In my day job. I am vice president at 
land Title Guaranty Company, a title insurance agency in Colorado. AI.TA is the national trade 
association founded in 1907 that represenfs the ahsiraci. real estate settlement and land title 
insurance industry. Our more than 5,500 member companies include abstradeis, title agents, teal 
estate attorneys and title insurers, ranging from .siiialL one-person operations to large publicly 
traded companies. The majority of our members are small businesses and the average title 
agency earns SI56.000 in gross annual revenue and employs three or fewer people Our members 
employ more than 10S.OOO professionals and our memhers have olTices in every county in the 
country. We search, review and insure land titles to financially protect a homebuvor's largest 
investment and the primary and secondary market mongage lenders who mvest in real estate. 

Tliank you for including this statement in the record for today’s hearing on regulatory 
burdens to obtaining modgage credit. As the henate considers regulaiory reform, it is useful to 
note that title insuraiwe is regulated at the slate level and our seUlement business is regulated at 
tire federal level Historically, this dual regulaUiiy structure has been lallrer couiplimenlary, 
however, with ever increasing regulation, oiu members must csimply with regulations that 
overlap and contradict one anollier. Iliis creates a comple.x compliaiKe environment and 
mercuised costs for our memhers' businesses, additional liability for our mongage tender clients 
and confusion and Iriislration at the closing table for homebuyeis. 

One of the largest regulatory burdens that impails consumer's ability to obtain mortgage 
credit is regulatory uneertainly. .As mongage lendera work to refiire their risk management 
practices to avoid a regulatory mis.step. Iioniehuyers and settlement agents are oDen required to 
provide diieumeiiLs multiple limes signcnl and dated by the homebuyer. .As you can imagine, this 
process is e.viremely Ihistralmg and confusing for consumers 

I would like to sitare an example of bow this uneertainly impacts Iwmebuyers and .ALT.A 
merabcis: 

On .Match 51 a Hallimore couple. Urian and Emina. bought rowliouse in for $245,000 
Tlic couple closed on the Irome right before heading to a hospibi for an induced labor for 
their fust child, a boy. Tlieir seltlernenl agent Nancy MeNealy with Consumer Real 
Estate Title. Inc in BelLsville. Mary land, knew about the latior dale and w.imcd to be sure 
that she got everything lo the lender in a timely fashion so that Brian and Emina could 
close and llien go to tlie hospital lo give birth. The settlement agent was able lo get all of 
the closing documents togellier in lime. Tlieii, alter closing, the settlement agent received 
another email from the lender that said that copies of lax returns were needed to be signed 
in order for the lender to fund the mortgage. ITtroughoul llie process of obtaining tlie 
loan, tile couple was frustrated because they eonliniially had lo resubmit and resign and 
re-date every liiK— every request was repetitive and last minute. 

Nancy, the settlement agent in this .story, has been in the business since 1979 and 
employs OIK oilier peraon $Ik says. “.A good month for us is about 1 2 closing." and her gross 
revenue runs right around the $156,000 industiy average. .Most of .Nancy's business is from 
reluming clients with whom she has worked for nearly .50 years she is actually on her 2nd 
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gcnerali™ of Ihosc cliinls. Nancy believes lhal small lille companies are importaal to lliis 
industry because she has her client's needs in focus and are willing to spend more time and 
energy on them. Nancy is hands-on with every transaction and knows her customem personally 
since site lives In this community and sees them and llieir families at die grocery store. Nancy 
says, “My reputation is essential “ 

We urge the Senate to consider the following two is.sue.s as you seek to provide more 
ceilainty about regulations diat impact mortgage credit First, as our ioditstry prepares to 
implenieiil die Consumer Financial Protection Bureau’s (CFPB or Bureau) TILVKESP.\ 
Iniegiatcd Disclosures (1 RID) regulalioa there are commonsense modificatians and 
clarifications that will reduce regulatory burdens imposed by die regulation. CFPB should 
develop and announce a plan to provide implementation support during a restrained enforeemeni 
period following the .August 1 effective dine of the regulation through the end of the year to 
reduce the impact of these regulatory burdens on consimiers. 

Second, the Senate should pass legislation to help improve the way lhal the Bureau works 
with small businesses while it protects consumers. Specincally, the .Senate should inlrodiKe and 
p.ass legislation to create a pennaiieni Small Business Advisory Board and an advisory opinion 
process at the CFPB 

Ket>alaliuii of 'fitle Insurance 

AL’f.A members provide two pnmarV’ services to homebuyers and financial inslilulions. 
The Hist service is the preparation and lasuance of lille insurance policies piolecling both 
purch.'tsers and mortgagor of real property. Insurance products, including title insurance, are 
regulated by the stales and falls outside of federal regulation a.s port of the busuiess of insurance 
Additionally, lille professionals act as third-party settlement agents m real estate and mortgage 
Iransaclions. This service is subject to federal regulation puisiianl to the Real Estate .Settlement 
Proeedures Act (RESPA), whieh i.s williin the jurisdiction of the CFPB 

At tire state level, title insimec regulation includes oversight of insurer and agent 
lieensuig. product regulation, fmaocial regulation, market regulation and consumer proleclioii 
Stales oversee lille insurance pricing Uirmigh the proinulgalion of rates or reviewing and 
approving company rate filings Most stales approach talc regulation by prohibiting excessive. 
inade<|iulc or unfairly discriminatory price.s for title insurance. 

At the federal level, when iHle professiimals act as independent third-party .settlement 
agents in real estate iransaclions. they are regulated by RF.SP.A. This law was designed to protect 
homebuyers through dcfming and prohibiting kickbacks and increasing consumer understanding 
by requiring Iranapmency about all of the costs of horaeownetsbip. 

Tri,.A-RESP.A-Inlcgralcd-DfccloaareFiimis 


In 1968. Congress passed the Tralli in Lending Act (TILA) to "assure a meaningful 
disclosure of credit lemis so lhal llie consumer w ill be able to compare more readily the various 
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cr«lil t’rms araUbli' to liim and avoid the iniinromted use of credit"' RESPA was tlien enacted 
by Congress six years later. 

For nearly 50 years, these laws rerjuired letiders and settletnent agents to provide 
consumeis with similar but dilFcrent disclosures at the begintiing aitd eitd of their ntortgage and 
real estate transactions However, these law s changed witen Congress adopted Sectiivn 10.12 of 
the Dodd-Frank ,AcL which rer|uired the CFPB to “propose for public comment rules and model 
disclosures that combine the disclosures re(|uired under the Truth in lending Act and sections 4 
and 5 of the Real listatc Settlement Procedures Act of 1974. into a single, integrated disclosine.” 
The Bureau started litis nilcmaking process in 201 1, issuing a final rule in November 201 1 and 
an implementation date of .August 1, 2015, whieli is now just 107 days away. 

This regulation is more than just two new disclosure tbnns. It re|ircsenls a paradigm shill 
in the way real estate settlements occur in this country. Since finaliaing this regulation, the title 
insurance and real estate setlleineni industry' has focused on implementalion of these new forms 
and regulations. Our industry and software dcvelopem have worked tirelessly since 2011 to 
update their software and business processes to comply with this regulation. These software 
programs are wrapping up tlieir beta processes liglu now and are expected to deliver final 
software to customers between April and June of this year. .All of our training and 
implementation will lake place during what the National Assvwiation of Reallors has determined 
IS llte busiest time of the year for real estate closings.’ I-Infortunalcly, our indusUy's 
comprehensive preparation eflbns may not etisure dial real estate transactions will not be 
disrupted beginning .August I 

Nancy McNealy. the .settlement agent from Belisville, Mary land, who was mentioned in 
dtis introduction, says that “it is costing a small foilune for most title companies to ru-lool to 
meet die new August requirc'ments." Nancy needed to switch software providers in iirder to 
properly support the TILA'RESPA changes. WKh her new provider, the cost to retrieve old files 
and continue to access her old database is costing nearly S.IHXI.OO. The cost of the new software 
and its iiKtallation on new computers is about an additional; Sl.lkJO.UO. For Nancy, that S8.00tl 
in expense for her rougltly SI 56,000 in gro.ss revenue ropreseiiLs a 5% increase in cost of doing 
business for one regulation in 2015 alone. Tlrcse software updates ensure dial Nancy 's company 
is compliant with the regulation and can send infomtalion needed for the real estate transaction 
to mortgage lenders and ollter involved parlies 

Need fur Formal Hold llamile,ss Period IVoin .Vugust I In Uecember 31 

We appreciate dial the Bureau provided our industry with 21 months to refonn our 
processes and train our stall' to meet these now regulatory demands However, we know from 
implcmenimion of past regulations that tliere will be a leaniing curve and unforeseen issues once 
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the B«tt forms arc used in adual transaclions. Hierefore. we rcijuesl Ilut the Bureau publicly 
commit to making August I llirougli Deccmlier 3 1 of this year a bold harmless period for 
enforeemenl 

A hold liantiless penod will allow indastry to adapt their businevi processes to comply 
u itli this regulation without the fear of potential enforcement actions and class action lawsuhs 
When faced witlt some uncertainly surrounding this nile it will make it easier for business to 
u ork in good faith to llnd a solution that works for die eonsunier instead of taking an overly 
restrictive approach to risk management. In tlie absence of a hold harmless period, it is likely dial 
some mortgage lenders and seltlemenl service providers will initiale reslrictive risk managemenl 
laelies Tins miglit include limiting access to tlnancing and settlement services in small 
eomniunities. especially considering many of (lie unanswered questions that exist regarding 
compliance with this regulation. For example, it is cmrenlly unclear how to properly issue a new 
closing disclosure if the setlleiiieni is delayed due to an unforeseen event like the basement 
(loading the day befom Ihe closing. Widioirt more elarily. die result is likely lo leave 
homebuyers with less llexibility to obtain die deal diey bargained lor and potentially fewer 
companies lo work wilh. 

To be Imly effective, a hold haimloss period needs lo be accompanied by a eomimmient 
from Ihe CFPB lo work widi industry lo gather data about implemeiilalion. Tlie Bumau .should 
also provide wrillen guidance lo address common iiidiislry implemenlaliuii hurdles dial emerge 
between now and Ihe end of the year. The Bureau's Oflieial Inlerprelations. compliance guides 
and weblnan on Ihe regulation have been very helpful to industry but they are not 
eompreliensive. Written guidance is needed in many areas to clarilV die regilalion We urge Ihe 
Bureau lo recognize die value to consumers of providing Ihis written guidance. 

I'll Iniiceurale Disclosure of Title Insurance Premiums 

The new‘ TRID forms prohibit our indiisliy. by law. from disclosing the actual cost of title 
insurance policies the homehuyer will pay at closing nils is the only cost disclosed at closing 
dial die CFPB prevents consumers from receiving their actual charge. 

In the majority of stales, when a Iwmebuyer piirdiases a lender's tide Insurance policy 
concurrently with an owner's title insurance policy. Ihe lender's policy is typically issued at a 
discounted nite (oilen called "simullancous issue pricing '). This discount is ofl'ered because 
much of tlie title search, examination and underwriting that goes into jireparing a lender's title 
msumnce policy also supports Ihe owikCs policy. 

However, in all Iransaelions. TRID raiuires lenders and/or settlement agents lo disclose 
on the U.m Estimate and CTosmg ITiselosurc Ihe lender's title insurance premium at its full rale 
even though a diseounl exists dial hcneFils the homehuyer. Conversely, TRIO dien requires Ihe 
owner's Ihle insurance premium lo be inaccurately disclosed on Ihe fomts. .As the example 
shows below. Ihe result is dial in most stales. Ihe Closing Disclosure will not provide consumers 
with accurate disclostiies of (heir title insurance aisis 


4 



102 


Hie Bureau could easily resolve this issue by requiring mortgage leiideis and settlement 


California 

Here 0 how tb« niie works when ipplied to a tnnsacoon 
where ftie »l« price is $200,000 ani) there 0 a $I 90,000 loan: 


The Rule vs. Reality 


OTP on Closing Disclosure = $675,00 
(OTPPremiuml $902.00 
(LTPSiiimltaiieimsPreiiiiuiii) i $409.00 
(I-iilll.TPPremioiii| - $635.00 

OTP Actually Charged = $902,110 

fOlTPruiiuuiiii 



LTP on Closing Disclosure =$635.00 
(Pull liTP Premiiim. with no discoimrs lor 
Simultaneous Issitej 

LTP Actually Charged = $409,00 


IiaBtaMlQfLtttS' LTPStnralUMousPmnUm «dlK«uaBf4l«n(Wr'«tttb 

OTfOMHr'iTldttiuiinncaPaacv imiuAaMtiniaitinikaiiinMdBitnBrrfuolDpratin^H^ 

LITt Uodet’i Tail tuunatt PoHcjr laH rMt ot lanraon napoy flid riM wtei bMb 1 Itiidai f 

wd 9VITMK ( Dilf miiraan paMrtM ari wiuluotpwly mm 


agents to disclose the actual title insurance premium rates reqiured in the state m whidt the real 
property is located We are not proposing to cliange the regulation’s requirements suirouiding 
the disclosure of title premiums on tlie Loan Estimate, which would require an amendment to the 
regulation Ratlier, the Bureau can modify a section of the Official Inteipretalion 
Comment 38(g)(4)-2; 

hi a jurisdiction where simultaneous issuance title bisurance rales are peimitted ai^ 
owner's title iasurance premium disclosed under § 1026J7(g)(4) or } l026.38(gX4') is 
calculated by usb^ the full owner’s title insurance premium , adding oiiys i multaneouo 
isB uan o e p w m i u Bi foe iaounnoo of londor' s oovowge, and then deducting the lu l l prem i um 
fu e l o ii der'e otwerage d i ee li >. i ei l midof f l(X! ^ ! j 8 t f s 3>or t fs j i any policy cost 
differences due to the simultaneous purchase of a lender's title insurance policy 


We appreciate that the Bureau is attempting to show consumers the marginal cost of 
purchasing on owner’s btle insurance policy, however, we are greatly concerned about the 
confusion this approach will cause consumers. In absence of a solutioa the Bureau causes our 
industry to inaccurately disclose consumers’ costs for tale insurance. This exposes ALTA 
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members lo potential class aeljon lawstiils and state market conduct examination eimrs— not to 
mention actively dissuades homebuyers from puiehasing Gnancial protection for their largest 
nnancial investment 

Accurately disclosing the price of title insurance policy preiniunis will also help the title 
indtntry comply with state regulations. Under slate insurance laws, title insurance companies are 
only allowed lo charge llte policy premium rales promulgated or liled with the stale. IT the 
Bureau declines to tlx this problem, our indusuy is likely to address litis legal requirement to 
knowingly disclose iiKoircct title insuraik-e premiums by providing a second disclosure lo the 
homebuyer showing the actual premium cost. Our industry will need this additional disclosure lo 
prove lo slate insurance regulators and potential darts action plaintilTs lltal Uiey were charged the 
correct policy rales under state insurance law. Tlicse additional disclosure I'orms will likely 
contribute lo Imniehuyer confusion about the actual costs of their title insurance policies, closing 
costs and homeownership in general. 

We urge the Bureau lo address this issue immediately .ALTA believes llrat the best way 
lo reduce homebuyer confusion regarding the disclosurc of title fees under the Rule is lo modify 
die Oflicial Inteipretalions to allow industry to disclose die actual title insurance premiums on 
die Closing Disclosure 

Impros e the way the Bureau protects consumers and works with busine.sscs 

Congress can reduce regulatory burdens to obtaining mortgage credit by improving how 
CTPB and regulated instiliilions svork together to delennine how to apply guidance lo specific 
situations. Wliile .M.TA members arc not directly supervised by the Bureau we are indirectly 
regulated through the Bureau's oversight of both depository and non-depository mortgage 
lenders Otrr industry Is most acutely feeling the impact of CFPB Bulletin 2012-03 on service 
providers.’ Tills bulletin rcmtaled longsumding guidance (rmn other federal regulators about the 
expectation that lenders should oversee their business relationships with service providers in a 
manner dial ensures complianee widi federal cousumcr fmancial law. 

While other federal regulators have promulgated voluminous and helpful guidaiK’e lo 
both depository and non-depository mortgage lenders on how to manage the risks alTiliated with 
diird-party service providers, the CfPB's bulletin only provided lenders with two and a half 
pages of general guidance. Tlris lack of guidaiKC from the Bureau, compared to the sixteen pages 
of guidance in from the Office of the Comptroller of the Currency (OCC) and fourteen pages of 
guidance from the federal Reserve Board in 2013, has left lenders unsure of what kind of risk 
management the CFPB vvould require of lenders and how the CfPB would enforce its 
expeclalions I^iders arc left without a clear padi. and many arc still feeling llieir way through 
lire risk managemeut process. 

This lack of guidance has conse<|uences for homebuyeis. Recently, a W'Uconsin title 
cxmipany talked to ALTA about their cicstomers, Kennetli and Danielle, who were schedided to 
buy a S260.000 home in the Village of Caledonia. Wisconsin on March 13. Two days before the 
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scheduled closing. Ihe lille company's closing ofllcer received an email Irnni a loan processor al 
the niongagc company, nre email direeted Ihe closing olTicer to die webshc of an unknown 
company re({uesting more infuimation before die lille company could cominue conducting real 
estate setllcffleul.s for Uiis paiticular mortgage lender. The website asked Ibe closing oflicer to 
provide personal information including her Social Security Number, authorization lor a credit 
checL name of her personal banking institution, her personal hank account nuniher and an 
authorization for Iter bank to speak with lliern. A letter accompanied this request from llie 
mortgage lender llial read; 

"|Our company) lia.s been hired to conduct vendor management services on behalf of the 
mortgage lender fur wluini you arc handling Ituids and documenls .All mortgage lenders and 
banks are required by regulation to conduct comprehensive checks and ongoing risk monitoring 
of .settlement agents for consumer protection and data privacy and security purposes. We thank 
you for assisting lendeis In meeting their legal requirements to proteet consumeis.'' 

When Ihe lille eonipany contacted die mortgage lender to say that die information 
requested was well beyond what would be required by title insurance and settlement industry 
best practices, our AU’A member re|M)rled, "the mortgage lender stated that use of this vetting 
company was required, and our lille company declined to go forward. Wc assume that Ihe 
mortgage lender then placed their tide and closing order with a different company and wc know 
that the homebuyer’s closing was delayed for several days." 

Kenneth and Danielle's closing was scheduled to occur on March 13'^' bnt was delayed 
imlil S:0U p.m, on March 19. This delay did not prolecl Kcimelh and Danielle from tinancial 
hanli. Ralher. die delay was simply because a mortgage lender hired a third-party vendor, who is 
unregulated, to request die Social Security Number and personal bank account information of 
another third-party vendor (the title company), who is regulated and licensed by stales 
depaitmeni of Insuranee. The unregulated vendor wanted authorization to check a regulated and 
licensed vendor's penional credit the name and account number of her peisuiial banking 
inslilulion. and an authorization for her hank to .speak with Uiem. This is not commonsense 
consumer protection - this is a regulatory burden for Kenneth and Danielle to obtain mortgage 
credit. 


A second e.sample is from October of 2014 when a Missouri lille company received a 
title order from a homebuyer. John who was refmaneing his home m Chesterfield. Missouri. In 
order to iiroceed, Ihe moilgage lender required the staff of the stafc-regulaled and staie>ticensed 
vendor. Ihe title eonipany. to provide the same noii-public peisonal information to another 
vendor who is not regulated, in order to process the title order. It wasn't until llie Missouri title 
company said lliat they, "would resign from llie Iransaelion and contact llie borrower to let them 
know why before [llie moilgage lender) agreed to remove the requirement and allow the title 
company to handle llie Iransaelion." 

ITiese two e.samples of consumeis being alTeeled by regulatory burdens to obtain 
mortgage credit was not Ihe fault of eltlier mortgage lender. Tliese csamples show that many 
lenders are still operating blindly with regard to their risk management process because of a lack 
of guidante from llie CFPB. 
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ii) Ihc ahscnce of this ^idance. and lo assist our business partners' understanding of our 
industia', ALTA looL the lead and developed a tool in 2012 to help the industiv' illusinue to 
homebuyerti and lenders the industry's professionalism and best practice standard to help ensure 
a positive and compliant real estate settlement expetietKe. 

Today, ALTA's Title Insurance & Sellleniem Company Best Practices are becoming an 
industry standard of prudent business practices lliat lenders and settlement agents are adopting as 
the backbone of titeir service provider oversight program. These Best Practices ate desigtied to 
meet market demands while being flexible enougli to be adopted by all companies in the title and 
settlement industry, regardless of husutess size 

llte Best Ftaaices includes the following seven pillars: 

1 Rstabbsh and maintain current lieensefs) as re()uired to conduct the business of title 
insurance and seOlement services 

2 .Adopt and ntaintam appropriate written procedures and controls Ibr Pscrow Trust 
.Aceounls allowing for electronic veriricalton of reconcilialion 

3 Adopt and marntain a written privacy and information security program to protect 
Non-public Personal Infotntalion as required by local, .slate and lederal law 

A Adopt standard real estate settlement procedures and policies that help ensure 
compliance with Federal and Stale Consumer Financial Laws as applicable to the 
settlement process 

5. .Adopt and maintain written procedures related lo title policy production, delivery, 
repotting and premium remittance 

6. Maintain appropriate professional liability insurance and fidelity coverage 

7. Adopt and maintain written procedures for resolving consumer complaints 

ALT.A's Best Practices have gained tlie suppoil of both large morlgage lenders (like 
Wells Fargo and SunTrust Bank) as well as community lenders (such as BancorpSoulIt Bank and 
PirslMcrit Bank). 

Regulatory Refomi Proposals that Improve How the Bniuau Internets with and Regulates 
the Title Indusln 

While .ALTA's Best Practices provide much needed guidance fo llte ntarkek more should 
be done by the Biaeau lo Tdl this void. Alone certainty form the Bureau would help business 
understand their regulatory obligalions so that they do not feel a need to lake an overly caulioiLs 
approach that limlLs cuasunier clioiee or access to ctediL Ibis is why ALTA supports three 
bipartisan legislative proposals lo improve not only tlie way the C'lTB receives feedback from 
industry about its regulatory proposals, but also the way llte CFPB provides industry with much 
needed guidance about its e.xpeclitlions regarding complianee with federal consumer Imaneial 
proleclion law. 

First, we urge iIk Senate to mtroduee and pass companion legislation lo H.R. 1 193 as 
soon as possible. This bipartisan legislation introdueed in the House by Rep. Robert Pillenger 
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and Rep. Denny I leek h wild e.etablisb a small business advisory board at CFPB. similar to those 
established for outreach to coinniimily banks and credit unions. 'Diis advisory board tvould give 
small businesses, like Nancy McNealy's in Bellsville. .Maryland, a .seal at the table »hen the 
Bureau is considers additional regulations that may negatively all'ect her business and customers. 
.Advisory boards provide clear, I'ormal and open channels ol'communicahon between Bureau 
slat)' and industry. Since the Bureau only supervises deposilory mslbutiom with more than $10 
billion in assets, tlie CFPB created an advisory board for eoromunily banks and credit unions to 
promote regular contact willi these imililulions. Creating a similar advisory organization for 
noubanks will allow these smaller institutions to repoit advise or consult ivitli lltc Bttreau on a 
regular basis. 

Second, the Senate sliould introduce and pass legislation that directs the CFPB to 
establish procedures for issuing advisory opinions to the financial service providers it regulates. 
Tlie best ways to proled consumers and produce good outcomes for their finaiKial decisions are 
to disemnage had acts Ihruugji enforcement while at the same lime to also encourage good 
behasior Today, the Bin eau lakes its cuforeemenl role .seriously, hut we encourage it to take 
dieir ability to promote good practices .seriously loo. .An advisory opinion provides certainly to 
lliose complying with federal consumer financial law in real-life situatioiLs. 

Close to 20 Ollier federal agencies issue advisory opinions. This type of guidance, issued 
111 resptnise to a specific request, would improve certainly about whether a proposed design, 
operation or maintenance of consumer financial producl would be prohibited under federal 
consumer law. 

Tliese advisory opinions should he made available to the ptililic Ihrougli the CFPB 
wehstle. However, before publication of any advisory opinion, the CFPB should redact specific 
information about the requesting bidividuals or entities, and about any nidividuals or entities 
associated with the requestor, to the extent that is reicsonableto prevent release of any 
confidential bii.siness information or trade .secrcLs. 

ALT.A membe'Ts .support hip, -011x00 advisory opinion legislative efforts that include 
specific linieb'nc triggers for Ihe CFPB to respond otiicially to an advisory opinion request. In 
addition, we support a fee stniclure that could he levied on the advisory opinion reque.slor in 
order to offset the additional slalFihe CFPB would need lo complete accurate advisory opinions 

Finally, the Senate should consider adions lo improve CFPB transparency in the 
processes used lo create bulielin.s, guidance documents and enforcement actions. In all three 
instances, the CFPB does not encourage public feedback to these perl'oimed actions. .Substantive 
or legislative rules i.ssued by federal agencies, like Ihe CFPB. must undergo a public notice and 
comment rulemaking under Ihe .\dminisualive Procedures .Act (.APA). Commculs are published 
ui a public forum lo promote transparency of rulemakings. Regulations issued by the CIYB 
benefit ftom public input and feedback, Receiving public input also makes regulations more 
cQective. resulting in fewer unintended consequences on small busmesses and consumers. 

niiellier a comment is provided lo Ihe CFPB through a bulletin, a guidance docimienl or 
an enibreement action, tills feedback should be made available lo die public. In many cases. 
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(olidting IranspaKDl public cuinincnls on on issue promotes discussion thnt leads to better long- 
temi policy outcomes. .Vlembere of the United States Senate employ lhe.se tactics w hen they 
receive and respond to constituent call.s and letters each day 

As you continue to consider various regulatory reforms in the aiming montlis, please 
remember the slories I have sliared today from .Vlaryland. .Vlissoiai and Wiscousin. 
I'nfortunately. these complications are replicated in real estate transactions Ihrougliout the 
country as our members work to comply with new state and federal laws. Tliank you for die 
oppoitunity to comment on regulatory burdens to obtaining mortgage credit. MIA i.s eager to 
sene as a resource to diis Committee. 
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Tntiniony of Mark A. Calabria, Pli.l). 

Dirrctor, Financial Rcgnlation Sladirs, Cain Inslitnie 
SubinKlcd to the 

li.S. Senate Commillee on Bankins, nuusin: and Irban AfTalrs 

On “Kenilalon lliirdcns to Oblainine Morieasr Credit” 
April 16. 2015 


Maik A Calabnt. Ph D H faieaoc of Financial Kcgulation SUklics al the Caio Instninc Bclbit )oining 
Cam in 2009, he spent seven peats as a manher of the senioi pcofessioml slaQ of ibe U.S. Senate 
Committee on Banking, [lousing and Lhlinn Anaus Pilot to his seivice onCapuol Hill, Calabiia setved as 
Deputy Assistant Secretary fot Regulatoi)' Affans at the U,S Depatimenl of Hoasing and Urban 
Development, and also held a variety of positions al Harvard l'nlversiQ'’s Joint Center for Housing Studies, 
the Natioiul Associalion of Hume Elders and the Nalinal .Associauon of Realtors He has also been a 
Research Associate with the (.'..1 Cenais Bureau's Center for hcenomic Studies. He holds a doclotalc in 
economics bum Geor^ Mason Uraversiiy htlp.'iiintu caio.uigpeopic roaik-calabna 
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Tcsliinony of Marti A. Calabriii, Pli.D. 

Dim-lor, Finanrhil Kcgulnthui Studies. Cato Institute 
Submitted to the 

I'.iS. Senate C'mumillee on Bankui:, Housing and I rban AITairs 

On "Kegulalon Burdens to Obtaining Mortgage Credit” 
April 16. 2(11$ 


Chiurman .Shelby, Kankinii Meiitba Brown, and distinguished members of 
the Committee. [ thank you for the invitation to submit testimony to today's 
important hearing 1 am Mark Calabria, Director of Financial Regulation 
Studies at the Cato Institute, a nonprofit, non-partisan public policy research 
ircstilute located here in Washington. IX’ My conunenLs are solely my own 
and do not represent any official policy positions of the Cato Institute In 
addition, outside of my interest as a citizen, homeowner and ta.\payer, I have 
no direct financial interest in the subject matter before the Committee today, 
nor do 1 represent any entities tliat do. 

Mortgage Reform and the Financial Crisis 

Many, if not most, accounts of the financial crisis of 2008 include a 
prominent role for the U.S. residential mortgage market, While other U.S 
properly markets, such as commercial and retail, exhibited smnlar boom and 
bust jMttems. the elevated level of defaults and as.sociated costs borne by the 
taxpay er liave brought a particular emphasis on American single-family 
mortgage fmance policies. It should be of little surprise that the l^odd-Frank 
Act contains multiple pnwisioas related lo mortgage finance. Any attempt 
to return to the mortgage lending standards of 2006 would be a grave public 
policy mistake. 

We must, however, be clear about what ptirlieular standards contributed to 
the crisis and which did not Fortunately the hard-working analysts at 
Congress' own Government Accoimtability Office (GAO) have pro\ ided 
some objective analysis of such', as w ell as examining the potential impact 


' SccUniiAl Stales Oorcrmcni.AaouiibitnliivOitice. 21*19 Cbunifinutiaumt/’eitbniwnwoy 
Sonpnmt Mvr^a^s f(«pofi lo (-bngrc’cs UA('MJ9>M]iK,iindlJnitt:4 Slates GfM'ernment/Vcoouniabiiiiy 
O0)oe \onprmK Mongogti: Analysis qfUm PitfomatKe, FactonAaoaal^ will Dejattlts, and Data 
Sources. Report to 2011) OAO-IMOS. 
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of Md-Frank's mortgage provisions! What should be clear from GAO's 
work, which is amsistenl with literally dozens of academic studies' on 
mortgage default, is tliat tlie main drivers of default are Iwrrower credit 
quality and borrower equity. As llie Committee is aware, botli the Qualified 
Mortgage (QM) and Qualified Residential Mortgage (QlGvI) rules, as 
implemented, essentially “punt” on these issues. Based upon GAO's 
analysis, my estimate is that all else equal, die QM/QRM rules as proposed 
would reduce default probabilities by around 1 percentage point.'* Tlie 
simple fact ls that most of the loans features addressed by QM/QRM are not 
the primary drivers of default and essentially amount to little more than 
rounding errors 

That estimate asstuiies lenders di.scount die significant legal risk diat 
accompanies QM/QRM loans As the QRM is an amendment to the 1 934 
Securities Act, mortgage-backed secunties issues that are later detcniiined to 
be non-QRM would subject die issuer to liability imder SEC Rule lOb-5 
Gw en the subjectivity in some of die documentation requirements imder 
QRM and potential Rule lOb-5 liability, lenders can expect increased 
dixamienuilion and \ erilieation costs. Issuers may not possess ciy'stal balls, 
but what is clear to most potential MBS issues is that non-agency pools will 
generate significant class actions on die |iart of investors during the next 
downturn in the housing market. While this might be great for some 
lawyers, it is not so great for lenders or borrowers. Such provides a 
pow erful incentive for lenders to avoid loans with any signiTicanl risk of 
default, unless diose loans can be passed along to the Federal Housing 
Administration (FI lA) or the government-sponsored enterprises (OSES'), 
Fminie Mae and Freddie Mac, 

This is fierhaps die most harmful aspect of current mortgage rel'onn effoits. 
The worst loans, in temis of low down-payments and low FICtX are being 
passed along to entities dnectly backed by the ta.xpayer. We liave a pen'erse 


' UnilHl Slaws GovcniiiKnI.AcaiunutiilityOrrio). 2011 Mortgage Relorm nMcnBlImiwbior 
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inurtgagc llnana* hTslem where a lender can only make shoddy loans it' the 
laxpayer is placed directly on the hook, Ideally wc should wanl the 
opposite, where lenders bear llie bulk of the risk and the taxpayer bears little, 
if any. 

Additionally of concern is that Dodd-Frank s Section 1413 allovx s borrowers 
an additional delay to the foreclosure process. A longer foreclosure process 
increases the borrower's incentive to default, which of course should be 
obvious and reflects little more than basic economics. Keys, Piskorski. Scru 
and Vig (201 2) document this increase m '‘strategic default” during the 
recent crisis.- Dodd-Frank's Section 1414(g) notice on anti-deficiency and 
the increased delays to foreclosure may well increase strategic defaults more 
than an amount to off-.set reductions resulting from the QM/QRM 
provisions As (lerardi, l.ambie-Hansoa and Willen (201 1 ) have 
demonsUated, delays in the foreclosure process largely extend the process, 
raising the overall level of loans in foreclosure at any one time, without 
significantly' improving final outcomes for the borrower.* fJodd-Frank could 
very well result m an increase in the level of mortgage defaults during tire 
next housing bust, relative to the recent crisis. 

Let me emphasis at tliis point tliat I am nof suggesting that we "tum back tire 
clock” on mortgage lefonn. What I am suggesting is that so far Congress 
and regulators have made the wrong reforms and let) die system (and 
topayers) at even greater risk than before the crisis. While 1 did not 
advocate then nor do I now advocate such, had policy-makers done nothing, 
we would have been better off I'he key is to actually do die correct thing. 

In order to assist policy-makers in choosing the appropnale reforms. I will 
first bnefly note .some longer tenn objectives and then offer a few modest 
proposals dial can he addressed in die short run 

Long tenn reforms 

If we wish to avoid or at letisl minimize financial crises dial arc associated 
with housing booms and basts, we must ultimately reduce the leverage in 
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our mortgage finance system, botli on Die pail of the larder and the 
boiRiwcr. Wc must, as importantly better align the incentir es of all 
irartieipants in our mortgage market Tliat implies tlial parties that reap Are 
up-side of risk should also bear the down-side. 

In order lo accomplish the preceding all existing mortgage subsidies, 
including FHA and the GSEs, should be eventually eliminated. These 
subsidies liave not added significantly lo the homeownership rate, but liavc 
rated induced families to lake on even greater leverage. As Senator Warren 
noted over a deeade ago. our various mortgage subsidies largely result in 
families simply entering “bidding wars” for homes fueled by debt.’ Our 
sy stem of mortgage finance has not olTered opportimily for long-tcnn wcallli 
building, but rather more opirortunity for long-term debt building. 

Other long temi refonns should include if not an outright repeal of the 
Consumer Financial Protection Bureau, at least some increase's in its 
accountability to Congress (who are after all elected by the American 
people) Such would mcliidc changing its structure to a board that is subject 
to the Congressional appropriations process (as intended by our 
Constitution). The CFP13 sliould also be subject to cost-benefit analysis 

Short term refonns 

Fxempt OM for loans held in Dortfoho Occasionally the correct insight lliat 
risk and reward should be align can be found in Dodd-ITank. hence the lisk 
retention requirements under the QRM. Ihere is no better alignment of risk 
for a lender than when a lender holds tliat loaa Since QM applies whetlicr a 
loan is sold or not, it undermines this discipline. In fact it makes it worse by 
encouragmg a lender to sell that loan lo an exempt entity, like Faraiie Mae or 
Freddie Mac. According. Congress should exempt all mortgages held in 
portfolio from QM as long us those loans are held in portfolio. 

Allow OM us bar lo foreclosure for only material defects . Lenders should 
not lose the ability to foreclosures simply because a “1" wasn't crossed or an 
■’i” dotted. Nor should a borrower be able lo evade their obligations because 
of elciical mistakes QM should seive as a bar to foreclosure only when a 
borrower has sufl'ered material harm that has aiiscn as a direct result of the 
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asserted error Better yet. sunply repeal Dodd-Fnuik’s Section 1 41 .1 As the 
recent crisis proved, borrowers already possess plenty of opportunities to 
delay 

Increase OM small loan definition While QM .should be repealed, in the 
intenm the definition for a small loan subject to llie points and fees test is 
simply loo low to cover tlie increased costs resulting from Dodd-Prank and 
other recent regulations. While tlie points and fees under the test should also 
be raised, as suggested by the House imdcr 1 IR 685. 1 would recommend 
rai.sing the small loan exemption to match the GSE eonfonning loan limit 
since tliat limit Ls supposed to be tltc dividing line between mortgages for the 
middle class and those for tlie wealthy. 

Actions that should be rejected 

While 1 have some sympathy w ith the concerns of both coiisianer advocates 
and lenders toward the reduction in mortgage access for higli risk borrowers, 
the solution .should not be to reduce undcnvriting or priemg stuidards for 
mortgages where the taxpayer is directly at risk. Congress would be wise to 
mimdalc a reversal of the recent reduction in PllA's premium, as well as bar 
the GSF, from making loans with down-payments lielow 5%, if not 
permanently, then as long as those entities are in conservatorship. Let us not 
forget the very nature of a corLsen alor is to reduce tlie risk of the entity 
under conservatorship, w hich of course found itself m coaservalorship due 
to excessive risk-taking. 


Conclusions 

Despite years at attempted 'Teform” the taxpayer remains as exposed to tlie 
mortgage market as ever. Refonns have failed Ui protect the taxpayer, while 
also unduly increasing the co.sts of mortgage lending. In the 1970s. the 
spread of the 30 year mortgage over the 1 0 year treasury aveniged about 1 30 
basis pomts. Today that spread is closer to 1 70 basis points. That is a cost 
that is directly passed along to tlie consumer. And this is in an enxironment 
of record low mterest rates While considerable work remains IcA undone m 
reforming oui' nation’s mortgage finance system, I commend the Cominitlee 
for considering even modest steps in the right direction. 


t. 
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A m" S S preserving fair standards for COMMUNm- LENDERS 


TESTIMONY 
PAULINA MCGRATH 

THE COMMUNITY MORTGAGE LENDERS OF AMERICA 
U S SENATE COMMIHEE ON BANKING, HOUSING AND URBAN AFFAIRS 
APRIL 16, 2015 


As the Chairperson of Ihe Community Lenders of America, I am pleased to submit 
teslimony to the Senate Committee on Banking, Housing, and Urban Affairs in 
connection to its hearing on Regulatory Burdens to Providing Mortgage Credit. 
CMLA is a trade group representing both small mortgage bankers and community 
banks with mortgage lending expertise. 

The CMLA is pleased Congress is moving forward with regulatory streamlining for 
community banks, and we support those measures. However, if Congress does not 
provide the same streamlining for community-based, non-depositoiy mortgage 
lenders this effort will fail consumers and small businesses in eveiy part of our 
country. 

In 2014, non-depository lenders originated approximately 40 percent of all 
conventional loans and roughly 50 percent of all loans insured by the Federal 
Housing Administration and Department of Veterans. We are a key piece of the 
mortgage market, especially for consumers looking to get on the first rung of the 
economic ladder and for those borrowers looking for, or needing, more personalized 
service. 

Unfortunately, the current regulatory burden is driving consolidation among small 
mortgage lenders. If this consolidation continues, the reduced competition will lead 
to higher costs for borrowers and consumers will have fetver choices. As a country, 
we need to find a way to serve - with careful and safe underwriting - more families 
in their homeownership needs, particularly first-time homebuyers. If we cannot, 
these families will continue to pay ever-increasing rents that are oulstnpping 
income gams. 
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Remember. Dodd-Prank’s goal was oertainlv to make lending safer for consumers; 
however, as we were told in 2009, the law was intended to regulate most closely tlie 
largest lenders and tile liad actors. Subsequent ex|>erience with tJiis statute shows it 
lacks the flcxihilily to distinguish the level of regulation nccessaiy for lenders of 
different sizes, business models, and pafortnanec rccoitls. Conscquenlly, il Icvira 
the regulatory buiden on eveiyone, including small lendeis that opeiatc in a 
prudent manner, and who simply cannot amortize large fixed costs onto a relatively 
modest volume of mortgage lending. 

We think it is important for Congress to take I'casonable steps to help pieserve 
small lenders as an important segment of tJie mortgage lending industry . Without 
these steps being taken, wc ai^ extremely concerned dial the consolidation we see 
today will continue and ixinsumers will face fewer choices among lenders, liigher 
imsts, and the sort of impeisonal, bureaucratic service so prevalent among many 
larger lending organizations. Such an outcome would not, in any way, advance 
consumer protcclion. 

The CMLA would like lo introduce a concept that will spur more community lending 
wliile not d'uninishing consiuner protections: why not provide some targeted relief 
for small lenders, wliieh have no recent enforcement actions, and wliieh originate 
primarily loans tliat meet llie Qualified Mortgage (QM) standard contained in die 
Truth-in-Lending siaiuie? Why not sireamline certain regulations for these lenders, 
which recognizes theu' unique role ui the lending market and benefits the borrowers 
whose home financing needs they serve? 

We pro[X)se lhal lenders would receive specified relief, so long as tfiey remained (1) 
small, wiU) (2) most of tlieir annual loan originadon volume composed of QM loans, 
and (3) only as long as tlicv continue Uieir excellent leixliiig records. (If a lender 
giew loo large, decided to pm-suc a non-QM market, or leceived an enfoieemcnl 
action. It would lose tfie streamlined regulaUon.) 

If Congress adopted a framework like this, it would spur more community leiuliug 
while maintaining the consumer focus intended by policymakers. The consolidation 
and shuttehngof community moitgage lenders would subside, providing consiimeis 
more clioiiTS, better pricing, and better servwx:. This is mosi crucial for our 
couiitiy’s nnderscived areas and (x)miiiunities - from the rural areas to the iiuier 
city. 

Wliat sort of streamlined reguladons would make sense? The CMLA is proposing a 
scries of regulatory changes to preserve strong consumer protections wliile, at the 
saioe time, providing prudent and safe regulatory relief for small and mid-sized 
lenders. 

The first is a very straightforward, common sense type of change. Current disclosure 
rules requiie new disclosuies if there is a change - for good or had - ui fees, costs 
or interest rales lhal cause tfic Annual Pereeniagc Rate (APR) of a loan to change by 
more than a minimal amount (prior to the close of the loan). A new disclosure musi 
l)c made lo Ihe borrower and a three-day period must elapse prior to the closing of 
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iJie loan fiillowing lliis revised disclosure. Tliis is an appropriate consumer 
safeguard when lire cltaiige results in a higiicr APR anil tiicrcforc liighcr costs. 
However, it makes no sense when the change is resulting in a lower APR and 
tliereforc lower costs to the boirower. We recommend Congress mandate that the 
three-day wailing period he waived when a cliange results in a lower APR for tlie 
boiTOWer than previously disclosed by the lender. 

Seconil, vendor oversight requirements are another good example of the excessive 
regulatory bunicn faced by smallei moitgage lendeis. CniTent rules do not 
difTcrenliale between large and small lenders; instead, the rules levy the same 
vendor oversight duties and responsibilities on saiall mortgage lenders as they do on 
large banks. 

Since oversiglit and review of vendors are costly and onerous, smaller lenders are 
more likely to choose large, national vendors. This decision provides smaller lenders 
with greater assurantxi of the vendor's inlegrily. Nevertheless, they must vet each of 
these national vendors on a regular basis, duplicating oversiglit that takes 
hundreds of staff-houts per year for each lender. Moreover, the impact of tliesc 
necessary business decisions means that smaller, local vendors tJial traditionally 
provided tliese sendees are being shut out and job losses in these communities ate 
mcatiingful. 

Third, CFPB (siaminations ate an impoilant enforamient tool for llie Buremi with 
laige lenders and lliose lenders that may have broken the rules. However, the Dodd- 
Krank statute does not provide clarity or prioritization for the CPPB hi tlte 
ntarketplace. 

We suggest Congtoss establish a statutory priority lor CFPB examinations, directing 
the Riuvau to conduct examinations of small lenders only if there has been a 
refeiral by another regulator. Small lenders are routinely examined by a numlieror 
dilTerent regulators. Small banks arc examined by state banking regulators and the 
FDIC at a minimum. Small non-depository lenders are examined by the regulator of 
each state hi which they operate. In addition, many small non- depository lenders 
arc approved FHA and VA lenders, as well as by Fannie Mac and Fteddie Mac, and 
are examined by each of tliese organizations, Why not say tliat tlie disproportionate 
CPPB exam prep costs, including mock audits, together with the costs of the actual 
exaniinaiion, will not fall on small lenders unless a referral came from one of tlic 
existing regulators and agencies overseeing these Icndei-s? Remember: the CFPB will 
still be able to go where it is most needed; Uie provision will help It focus its 
resources where these resources will truly add to consumer protection. 

Fourtli, the current rules around servicing provide no relief for nonbank servicers 
doing a good job. Nonbank lenders typically contract witli a subservicer for tlie 
servicing of their loans ui older to keep costs I'easonalile and offer a liigh level of 
service to homiwers. Tlie CMLA proposes tliat Coiigiteis statutorily define the 
definition of small serricer. We would fiirther propose that relief granted to small 
servicers meeting lliis siatntory definition not dilTcrcntiate between small seivicers 
llial petform all servichig funedons hitenially, and those small servicers that utilize 
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contract subservices to keep costs low and consumer service high. Again, this 
streamlining would be for lenders of small size, doing QM lending, wiUr good track 
records. We should not penalize tJtcsc lenders solely l)ecansc tiiey use snbservicers. 

Please note: on these policy recommendations above, the CMLA is ivorking dosely with 
the Commwiity Home Lenders Assodalion, an association exclusively representing 
nonbank mortgage lenders 

Killh, CMLA sugge.sl an amendment to the SAFE Act reganluig tlie licensing of loan 
originators. Qirrentlv loan originatore employed by non-dc|)osilor) lenders arc 
licensed by state regulators. Those originators must take educational courses, pass 
an examination conducted by tlie state regulator and itndergo a background clvxik. 
Loan originators employed by depositoiy lenders are registered in a database 
maintained by Federal banking regulators. Other employment requirements are led 
to the discretion of the depository employer, wlio will usually conduct a similar 
background check and utilize internal or external training courses to ensure tlie 
appropriate industry knowledge among tlieir loan originators. 

In every lixrnl commuriity aiToss the U.S., consumeis interact on a daily basis with 
legistered and state-licensed loan originatore. These originatois, - ir.gardless of 
which Fedeial or Stale regulaloiy body has oversigtil of tlieir employers - pciTonii 
tlie same tasks, yvorking witli eonsumere to assess tlieh home finance needs and 
then taking the steps neccssaiy to ipialily the consumer for the financing tliat will 
allow them to purchase the home of tlieir choice. 

As you can appreciate, in the employment marketplace, it is a dillieult process fur a 
non-de[>osilory lender to recruit and employ a loan originator from a depository 
lender despite the fact of nearly identical duties and consumer interaction. Once a 
loan originator employed by a depositoiy lender leaves tliat job and takes an 
identical |)osilion witli a non-depository lender, usually witliin die same 
geographical market, he or she cannot originate any loans until thty take the 
courses, and pass the examination and background check required by slate 
regulations. By contrast, a licenscil loan origbialor employed by a non-deposltoiy or 
a depository, can resign their position on a Friday and begin working for a 
depository as a registered loan originator die following Monday . 

The CMLA proposes that Congress amend the SAFE Act to diiwl state regulatois to 
issue a 18U-day transitional license to a loan originator registered w iUi an insured 
depository who is lured by a non-depository lender. Tliis transitional license would 
allow the loan originator to continue thefr employment for the period of Ume it takes 
Uicm to satisfy the state licensing requuements. 

Eff ect of Increasing ComDiiaiice Costs 

We recently conducted a suii/ey among oiu' members to determine Ihe impact of 
increasing compliance costs. We found that coiiiplianec rosts on average had 
increased nearly 200 fiercenl for small lenders since 2010 on an aggregate basis 
and approximately 125 percent on a |x:r loan basis. l.lnrortimarely, some of these 
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costs have been passed onto consumers. Unders liave also absorbed a portion of 
these costs. However, to Uie extent the increases in these costs have made it 
impossible for small lenders to conluiue to o|x'.rale economically, these smaller 
lendcis have ten foiccd to sell or shut down their companies, thereby continuing 
the nxlucUon in consumer choices. 

Obviously, a very large bank can more easily absorb compliance costs. Moreover, 
given recent history , there appeals to be a gieater need and Ihus justification for 
stronger regulation of a large bank's mortgage lending. As we saw before and during 
the financial crisis, laigc institutioiial lenders can drive market liehavior. and tlieir 
failures can liave devastating financial consequences for the market. Therefore, a 
tigliter regulatory check on their activities is amply' justified. 

By conuast, most small moiigagc bankbig comimnies ate independenily owned, do 
not retain a loan portfolio and liave no access to bank de|»sits to fund operations 
and no access to the Federal Reserve window for liquidity. Instead, our lending 
operations arc financed by warehouse lines of credit, wlilch cost four to eiglit times 
more titan insured deposits and oveiwhelmingly retpiirc itersonal guarantees by the 
company owners. In efiecl, our lendeis risk their own capital in making mortgages 
and thus, our lending practires and iiuality' conhol constitute the primary safety net 
should a loan fail. 

Ask yourself: how did these oomnuinily lenders survive the worst downlunt since 
the Great Depression? Allliough some commiinity banks received TARP money, not 
one of the mortgage bankers did -yct diev are still heie today. How could this be? 
The answer is we continually and routinely executed witli higher underwriting 
standards-and did not lake advantage of our borrowers with shoddy products that 
provided short-term iiayoffs and long-term pain. 

The last few years have Ixten a struggle to (xintinue to serve oiw Imnxiwcre. We are 
hiring more compliance and non-consumer facing petsonncl tlian ever before. Given 
our higher cost of funding, mortgage banking companies are more vulnerable, not 
less, to the higher fixed costs of legal and compliance operations mandated by 
Dodd-Frank. The average independent mortgage banker witli up to 25(1 employees 
has increased eompliantx; staff from two to seven according to oiu survey, with 
average annual compliance cosLs increasing fiom approximately $d32,lt(M) to $1.3 
million. The problem becomes painfully evident Ttie cost of auditing vendors nuts 
about $75,000 annually. The cost of preparing for a mock audit for a CFPB exam 
that may or may not ever come is $50,000. Since 20 10, CM LA data show that 
compliance oosts per loan have more than doubled-and tliis, again, is for lenders 
doing predominantly (JM lending, which luis its own built-in consumer protections. 

When you consider these high fixed costs, combined with other lightening factors 
such as GSE buybacks, the economics of originating small- balance loans look 
especially challenging. The Houston Association of Realtors data on home sales in 
December iOld comitared to December 2013 shotv one way ilic market has ten 
reacting: 
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• Sales volumes for homes below $ 79,999 declined 19.8 percenl, year over 
year 

• 

• Sales volumes for homes $80,000 - $149,999 declined 8. 1 percent, year over 
year 

• 

• Sales volumes for homes $ 150,000 - $249,999 increased lO.-l percent year 
over year 

• Sales volumes for liomes $250,000 ■ $499,999 increased 26. 1 peicent year 
over year 

• Sales volumes for homes $500,000 - $1 million^' Increased 20.4 peiiKiit, 
year over year 

National data tell a similar stoty; according to NAR data, recent sales of homes in 
lire $250,000 - 500,000 range increased 10 percenl from a year ago, while homes 
valued at $ 100,000 and liclow declined by 10 percent, according to the NAR. Our 
CM LA data show a similar i>attcm. Some of this divergence is due to jobs and debt 
pressiues at the lower end of tlie income scale, but some of the lending reflects Uic 
fixed costs for any loan and the losses Uiat lendcis may lake on smaller loans. The 
inescapable economic laci is tlial lenders can recover Iheir flxed costs in three ways 
- through higher fees cliarged to borrowers, higher Interest rates or emphasizing the 
origination of higlier talanoc mortgagts. The first two options make it liaid for 
consumers to buy tJic home of Iheir choice because of greater out-of-pocket cash 
demands at closing or a higher niontlily payment for the life of the loan. The thud 
option disadvantages moderate-income bonowers anti nrsl time buyers who aie 
typicaJly buying smailcr, lower cost homes. None of tliose lesults apiiears to 
ailvanec llte ixiiise of twnsnmcr protection. 

Some people argue tlial there is good reason to overlook mortgage bankers' need for 
regulaloiy relief. They say tlial since mortgage liankcrs sell all the loans tlicy 
originate, and therefore have little or nothing at risk if the loans they oiiginale 
perform poorly, they do not merit the same consideration. 

This is patently false. 

Theie has been a steady sueam of ir.piirciiase demands issued in tlie altcniiath of 
the financial crisis. Even if the lepuirhasc demand is wiUiout merit, the costs to 
defend frequently onlweigli the loss from the loan. This risk is quite personal to 
mortgage bankers, taking into account the personal guarantees and Uic fact that 
our own net worth is usually tied up in our companies. We have veiy, very little 
mai'gin of error, and no access to federally insured funds. Our lenders did not build 
tlie business plans of their companies around tlie origination of Uar Loans, 
Exploding ARMs, NINJA loans and other toxic products then, and we certainly do 
not do tliose types of loans now. Oiir own money is on the line-which means our 
interests are aligned with that of our Iwrrowers: carefully undenvritten loans lliat 
will perform well over Ume. 
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In sum, we commend this Committee Ibf Uie woidc to ensuie ooinmunity banks 
tJulve on belialf of local consumers, who df[)end on us for maximum choices and lo 
keep costs low, We urge Congiess to exieiid meaningful legulaioiy relief to all small 
rommunily lenders, and to find ways to em|K)Wcr more lending while nol 
compromising ainsiimcr protcciions. lx;l us leUim in the. original framework of 
Dodd -Prank and make regulation work for everyone. 
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STATEMENT OF THE CONFERENCE OF STATE BANK SUPERVISORS 
On 

"REGUIATORY BURDENS TO OBTAINING MORTGAGE CREDIT' 
Before the 

COMMITTEE ON BANKING, HOUSING, & URBAN AFFAIRS 
UNITED STATES SENATE 
Thursday, April 16, 10:00 am 
S38 Dirksen Senate Office Building 


INTRODUaiON 

The Conference of State Bank Supervisors (CSBSj thanks Chairman Shelby, Ranking 
Member Brown, and distinguished Members of the Committee for the opportunity to submit a 
statement for the record for the hearing titled, 'Regulatory Burdens to Obtaining Mortgage 
Credit." 


UBS is the nationwide organization of banking regulators from all SO states, the District 
of Columbia, Guam, Puerto Rico, and the U.S. Vtrgin Islands. State banking regulators chatter 
and supervise more than 5,000 insured depository institutions, and many state regulators also 
supervise a wide variety of non-bank financial services providers, including more than 16,000 
mortgage companies and nearly 132,000 individual mortgage loan originators (MlOs).‘ For 
mote than a century, CS8S has given state supervisors a national forum to coordrnate 
supervision of their regulated entities and to develop regulatory policy. UBS also provides 
trarnrng to state banking and financial regulators and represents its members before Congress 
and the federal financial regulatory agencies. 

Thank you for holding this important hearing to consider issues related to access to 
mortgage credit. 

In this statement, UBS wril comment on S. 372 (H,R. 1480), the SAFE Act Confrdentiality 
and Privilege Enhancement Act and S, 871 (H.R. 1259), the HELP Rural Communities Act. 

S. 372, SAFE ACT CONFIDENTIALITY AND PRIVILEGE ENHANCEMENT ACT 

About the Nationwide Mulli-Stote Ucensma System and Registry INMIS. or the System! 

Almost 10 years ago, in the lead up to the financial crisis, state regulators recognized the 
need to oversee the mortgage industry more comptehensivefy and efficiently. State regulators 
also wanted to effectively and efficiently streamline the licensing process across state lines. For 
instance, regulators from neighboring states such as Alabama and Mississippi should be able to 
seamlessly share information and communicate regarding a financial services provider licensed 


' Source: CSBS.AARMR Nadorwnde MuW -State Ucensirrg System anti Registry (NMIS|, as of Decemlier 31, MW. 
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In both stales. Similarly, a financial services provider should enjoy a streamlined licensing 
process between Alabama and Mississippi, and all other states in which it is licensed to do 
business. Furthermore, state regulators wanted to ensure that a bad actor could not have his 
or her license revoked in one state, only to go set up shop in another. To achieve this simple 
concept, the states collectively developed an electronic system For mortgage licensing, known 
as NMLS The System gives regulators the ability to keep track of bad actors and provide 
responsible mortgage providers with greater efficiency and consistency in the licensing process. 
After two years of development, state regulators launched NMLS on January 2, 2008. 

When Congress sought to pursue mortgage market reform in 2008, you tecognited the 
benefit of state supervision and NMLS and codified the System Into federal law through the 
Secure and fair Enforcement for Mortgage Licensing AcL (SAFE Act). The SAFE Act required ali 
residential mortgage loan originators (MLOs) be either licensed or registered through NMLS. 
This web-based system, administered by the states through CSBS, allows state-licensed 
mortgage companies, their branches, and individuals to apply for, amend, update, or renew a 
license online for all participating state agencies using a single set of uniform applications, 

The SAFE Act also established a framework that clarified state and federal roles and a 
mechanism for state and federal coordination and information sharing. Under this state- 
federal cooperative structure, state regulators are given primary responsibility for 
implementing the lav/s requirements, with a federal agency serving as a backstop and arbiter 
of the SAFE Act. All 50 states, the District of Columbia, Puerto Rico, and the U.S. territories 
enacted laws to implement the mandates of the SAFE Act within one year of its passage. The 
states responded in record time to adopt NMLS, quickly putting In place a uniform and seamless 
system of mortgage licensing and supervision across the nation. With the success of NMLS, 
state regulators are increasingly able to share information across state lines and with theli 
federal counterparts, leveraging collective resources and making the examination environment 
more efficient 

NMLS also serves as a resource for consumers and promotes greater transparency 
concerning the companies providing financial services to consumers through the NMLS 
Consumer Access website.^ NMLS Consumer Access allows consumers to verify whether a 
mortgage lender is in fact properly licensed. 

The simplicity of the concept underpinning NMLS has been essential to its success: via 
NMLS, a mortgage lender can easily apply for a license In one state or across multiple states 
using a uniform, electronic license application form. This uniformity cuts bureaucratic red tape 
and reduces regulatory burden for state-licensed companies with operations in numerous 
states. NMLS provides similar streamlining benefits for state regulators by providing back- 
office services. States that license the same entity are able to share pertinent information and 
collaborate with colleagues across state lines regardingmulti -state entities, thereby reducing 
duplicative efforts and costs and promoting more efficient supervisory processes at state 
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regulatory agencies. NMIS complies with the Federal Information Security Management Act's 
(FISMA) stringent data security standards. 

EKOonsion and Widespread Support of NMIS 

NMLS was designed in a forward-thinking manner to provide functionality for all state 
licensing regtmes. NMLS proved to be such a successful and integral regulatory tool in the 
mortgage licensing arena, state mortgage regulators decided to expand Its use to serve as a 
licensing system for other state-licensed, non-bank financial services providers. Starting In April 
20] 2, state regulators began voluntarily using NMLS on this expanded basis to Include licensees 
such as check cashers, debt collectors, and money transmitters. As of year-end 2014, 34 state 
agencies were using NMLS to license money services businesses, debt, and consumer finance. 

In total, 61 state agencies manage 533 state license authorities through NMLS. 

The expanded use of NMLS has streamlined the licensing process for both licensees and 
regulators. It enables licensees to manage their licenses for multiple states, while states are 
able to track the number of unique companies and individuals, as well as the number of 
licenses they hold In each state. As a system of record for state regulatory authorities and a 
central point of access for licensing, NML5 brings greater uniformity and transparency to these 
non-depository financial services industries while maintaining and strengthening the ability of 
state regulators to monitor these industries. 

Non-bank financial services companies have also supported the efficiencies that NMLS 
provides. In a June 2012 House Financial Services Committee hearing on money services 
businesses, industry representatives testified that widespread adoption of NMLS "would 
eliminate duplication of effort and opportunities for error" and "utge|d] any changes at the 
federal level to accommodate and encourage its further development."^ In another House 
Financial Services Committee hearing that same month, appraisers, money transmitters, and 
regulators alike testified to their interest in using NMLS as a licensing platform.' 

Federal regulators have also benefitted from NMLS efficiencies and are examrning 
advantages to expanded use in other non-mortgage industries. In fact, the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (Dodd-Frank Act) specifically requited the 
Consumer Financial Protection Bureau (CFPB, or the Bureau) to consult state ageiKies on 
existing state registration systems when developing and implementing Its own registration 
requirements.^ The CFPB has turned to state regulators and NMLS on numerous occasions. 

Last year, the CFPB was able to use information From NMLS in a proposed rule entitled 

'Tiniolhj-P Daly,SentorVicePreaJenl,DloL«IPublicPi>lic\',TheWesKmUraonCoirnxmy Heanng before the 
.Subcommittee on Financial Insiitnlrons and CoiBumet Credit of the Committee on Financial Services, U,S. House 
ofRepresenlalives. Ill* Congress, Second Session. Senal No. llM.W,-t9-}l)(Iune21,20l2), Available at 
hW/Tinanciakry-xiS house grni'iicloiidcdfiles'lilitc-lll-bal.S-ivs'alc-litilv-lfliaiKlodf 
' Subcommittee on Insurance, Housing, and Community Cyipotttmity “Appraisal Ch-enight; The Regnlalory Impact 
on Consumers and Businesses,'' fStmed Heanng 1 13-1# (lune 33. 3013) Available at 
http /ftnanaabcn'iccs-house.uov calendar evenlsiiiBleasiK"EveiillD-3i)i|M3 
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"Defining Larger Participants of the intetnational Money Transfer Market."* Taking artvantage 
of state-federal information sharing agreements, the Cf PB used data that had been collected by 
the states on money transmitters to perform an analysis of money transmitters. This is exactly 
the kind of efficient and cooperative supervisory data sharing that state regulators originally 
envisioned and NMLS now enables. In November 2013, the CFPB issued an Advanced Notice of 
Proposed Rulemaking on debt collection practices, which specifically sought comments on using 
NMLS if It were ever to require registration of debt collectors.' Slate regulators appreciated 
that the CFPB identified NMLS as a potential registration database. As the CFP8 contemplates 
registration requirements of various regulated entities, NMLS is an obvious solution that can 
efficiently meet regulators' needs while avoiding duplication. 

tnhanced Privilege ond Contidenlialitv Protections for an Exoandmo WMLS 

Given the desire for expanded use of NMLS among non depository financial services 
companies, state regulators, and other stakeholders, the introduction of S. 372 comes as a very 
welcome development. The SAFE Act currently provides that information shared through NMLS 
among mortgage industry regulators retains existing state and federal privilege and 
confidentiality protections. Neither the SAFE Act nor S. 372 creates any additional privilege or 
confidentiality rights. Under the SAFE Act Information contained in NMLS retains whatever 
privilege and confidentiality protections the information enjoyed prior to being entered into 
NMLS, as long as that information is shared through NMLS among mortgage regulators. 

We will use the Alabama State Banking Department (the Department) as an example. 
Since the Department has the authority to license and supervise entities and Individuals 
involved in mortgage lending It is considered a mortgage Industry regulator, and any regulatory 
information the Department shares with other mortgage industry regulators through NMLS 
retains all legal protections related to confidentiality and privilege. However, if another state 
regulator wants to use NMLS to license a certain category of non-depository companies and 
that state regulator is not a mortgage regulator, it is not clear that the SAFE Act's protections 
for privilege and confidentiality would apply. In that instance, if the Department needed to 
share licensing or other regulatory information through NMLS with that other state regulator, 
that regulator might not be bound to comply with and honor the privilege and confidentiality 
protections that the Department must follow. 

This possible gap limits the states' ability to use NMLS as a licensing system for non- 
mortgage financial services providers. The change proposed by S. 372 addresses this 
uncertainty and would provide the Department and its regulated entities with certainty that 
confidential or privileged information shared through NMLS would continue to be protected 
under state and federal law. 


‘ Gueau of Consumn Financial Prmetiicn "Definiiii: Larger Panicipanix of ihe Imvnalional Money T mnsler 
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II is important to note that S. 372 does not create any privilege or new licensing or 
registration requirements through NML5. The bill simply allows for existing confidentiality or 
privilege to continue when regulatory information concerning the expanded financial services 
industries Is shared among state and federal regulators through NMLS. It also provides 
regulated entities with additional assurance that their sensitive information housed in NMLS 
retains existing legal protections related to privilege and confidentiality. 

Aurhontv to Process Criminal Background Checks through NMLS 

In the SAFE Act. Congress mandated that MlOs undergo background checks as part of 
the licensing process. The Federal Bureau of Investigation (FBI) warehouses the most 
comprehensive and reliable database of criminal record information from both state and 
federal law enforcement agencies, and facilitates background checks on their behalf. The 
process is simple: when an individual is required to undergo a background check, he or she 
submits fingerprints, which are then sent to the FBI. The FBI pulls the indhridual's criminal 
history, and then sends it back to the state via NMLS. 

To make this process more efficient, the SAFE Act designates CSBS as a 'channeler'' - an 
approved company that acts as an intec medlary in the fingerprinting and background check 
process - in the mortgage context As a channeler, CSBS streamlines an otherwise lengthy 
process and makes it efficient. A potential MLO scans his or her fingerprints at just one 
location. The FBI generates that individuaTs criminal record and passes It to NMLS, which then 
directs the information to the relevant state licensing agency. 

State law often requires background checks on other non mortgage licensees, and a 
similar background check arrangement would need to be in place for successful NMLS 
expansion. Legislation was introduced last Congress |H.R. 5320) to enable the NMLS to process 
these background checks in the same manner that background checks are processed for 
mortgage industry applicants. CSBS is working with Members of the Senate and House on re- 
introduction of this legislation and request the Committee's support. Action on this issue, 
combined with passage of S. 372, will support and facilitate state regulators' efforts to provide 
efficient and effective regulation through expanded use of NMLS. 

S. 871, THE HELP RURAL COMMUNITIES AQ 

As state regulators, our members have a locally-oriented perspective on regulated 
entities and the communities they serve. S. 87] supports the ability of community banks to 
provide mortgage credit by creating greater flexibility to meet local needs. 

Certain aspects of lending and the regulation of that lending should include an element 
of flexibil'ity. S. 871, by establishing a locally-focused petition process for identifying rural 
communities for purposes of the rural balloon loan Qualified Mortgage (Balloon QM), creates 
such needed flexibility. 
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state regulators have Identified portfolio lending as a key opportunity for policymakers 
to ensure community banks’ ability to contribute positively to the economic well-being of their 
local markets. This includes responsibly underwritten balloon loans and flexibility for escrow 
account services, important factors for credit in markets across the country. S. 871 helps 
ensure that portfolio lending product options are available in rural areas, including balloon 
loans. Importantly, to ensure the rural designation process includes local input, S. 871 creates a 
process for local stakeholders to petition the CFPB for an area to be considered rural. 

As you know, CSBS supported Congressman Barr's and Senator McConnell's previous 
bills on this subject. Introduced In the 113"' Congress. We note that earlier this year, the CFPB, 
in response to extensive feedback, proposed changes to the rural designation process. CSBS 
strongly supports those measures. 

CSBS has long-standing policy that regulations should not hinder a bank's willingness to 
engage in portfolio lending The CFPB's proposal creates greater opportunities for lenders in 
rural areas to meet the needs of their communities. The proposed changes correctly 
acknowledge the aligned interest between small creditors that portfolio mortgage loans with 
consumer protection, and recognizes the strong incentives portfolio lenders have to consider a 
borrower's ability to repay a loan. S. 871 complements these proposed changes by creating yet 
another tool to provide for appropriate flexibility In identifying rural areas. 

CSBS and our members see a need for policymakers to continue to efforts to ensure we 
have a right-sized and appropriate regulatory Framework that meets the needs of local 
communities and that recognizes the relationship-lending business model. Portfolio lending 
aligns the interests of consumers and lenders, warranting a regulatory framework that supports 
originate-lo-hold mortgage lending. 

Finally, we appreciate that S. 871, like H. R. 1259, provides an opportunity for state bank 
supervisors to provide input into the petition review process. State regulators will bring a 
perspective that reflects not just local knowledge, but a responsibility for economic 
development and for fostering competitive and robust financial markets. 

As the CFPB continues to implement Hs mortgage rules and Congress evaluates 
proposed changes, state regulators stand ready to help ensure processes are in place to 
properly consider the differences between local areas. CSBS applauds Senators McConnell, 
Heller, Capito, and Paul for sponsoring S. 871 and urges swift passage of the bili. 

CONCLUSION 

As locally based and loally accountable regulators, state banking regulators continually 
strive for better ways to regulate the diverse system of financial services businesses that serve 
our communities and consumers. State regulators' proximity to both businesses and 
consumers and their diverse regulatory portfolio gives them a unique perspective on local 
credit needs and the role of flexibility and regulatory efficiency in promoting sound business 
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practices and responsible lenders, reducing regulatory burden, and strengthening consume) 
protection. Utese two bills recognize the essential role state regulators play in non-depository 
supervision and in ensuring fair access to mortgage credit in all communities of the United 
States. 


Thank you for the opportunity to submit a statement for the record. 
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April IS, 2015 

The Honorable Richard Shelby 
United States Senate 
304 Russell Senate Office Building 
Washington. DC 20510 

Dear Mr. Chairman: 

Thank you for convening today’s hearing regarding Regulatory Burdens to Obtaining 
Mortgage Credit. As a nationwide mortgage lender and advocate for broadening access to 
mortgage credit, this issue is of critical importance to Habitat affiliates, their partner 
families, and the communities where they work. 

Habitat for Humanity’s vision is a world where everyone has a decent place to live. 
Anchored by the conviction that housing provides a path out of poverty. Habitat 
has helped mure than 5 million people since 1976 through home construction, 
rehabilitation and repairs, and by increasing access to improved shelter through 
products and services. Habitat also advocates to improve access to decent and affordable 
shelter and offers a variety of housing support services that enable families 
with limited means to make needed improvements on their homes as their time 
and resources allow. As a nonprofit Christian housing organization. Habitat works 
in more than 70 countries and has more than 1,400 local affiliates here in the United 
States. 

Many people are familiar with Habitat's construction work but may nut know that a no- 
intere.st mortgage lending model is at the core of Habitat’s work in the United States. Ust 
year. Habitat originated approximately 5,500 mortgage loans in the U.S. While the Dodd- 
Frank legislation and resulting regulations were crafted primarily with large financial 
institutions in mind, as mortgage lenders, local Habitat affiliates throughout Alabama 
(where there are 33 ) and around the nation are subject to the vast majority of federal 
mortgage regulations. Achieving compliance with new regulations has been a difficult and 
costly challenge to our US affiliates, many of which have no paid staff and raise ju.st enough 
money to build a couple of houses each year. 

Habitat for Humanity International and Habitat affiliates around the country are ftilly 
committed to providing Habitat partner families with high quality, low-cost loans that are 
fully compliant with all applicable federal and state regulations, and the Habitat network 
has undertaken significant efforts to build the systems, staffing and knowledgebase 
necessary to achieve this. Habitat has also worked productively with Director Cordray and 
his team at the Consumer Financial Protection Bureau (CFPB) to identily a tew regulations 
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that arc clearly inapplicable to Habitat in light ot its unique model. Unfortunately, a few 
regulations remain that promise significant increases in costs, reducing the numbers of 
families Habitat serves without resulting in better quality loans or performance. New 
regulations governing appraiser mdepcndencc are a notable example. 

Appraisals arc critically important both for homeowners to know the value of their 
purchase and for Habitat affiliates to structure their mortgages properly. Many Habitat 
affiliates arc fortunate to have relationships with generous appraisers who are willing to 
donate their appraisals for Habitat homes. Under new appraiser independence 
regulations, however, appraisers must receive reasonable compensation for their work, 
potentially adding hundreds of dollars in cost to thousands of Habitat homes each year. 

While the appraiser independence rule makes sense in a for-profit environment, where 
there is an incentive for collusion, there is virtually no risk of appraiser-lender collusion 
with Habitat loans, because Habifat affiliates make no profit on their loans and typically 
charge no interest and sell their homes for far less than their appraised values. No Habitat 
partner family carries a mortgage with a payment of more than 30 percent of monthly 
income. The interests of Habitat affifiates, who nearly always hold tbeir own mortgages, 
are fully aligned with those of their partner families, on whose success affiliates depend 
for their own ability to serve more families. Even so, this new regulation will prevent 
Habitat affiliates Iroro being able to accept donated appraisals, Inaeasing development 
costs and resulting in fewer families in Habitat homes. 

With hou.sing markets In some areas of the country continuing to lag and with fewer first- 
time buyers able to qualily for mortgages, homeownership opportunities offered by 
Habitat have never been mure important to lower Income home buyers and to the 
economies of the communities in which they live. Without action by Congress, however, 
Habitat affiliates will be forced to serve fewer families in order to pay appraisers fees they 
do not wish to collect and that will not improve the quality or performance of Habitat 
loans In any way. 

Sen. Portman has generously offered to lead a bi-partisan elfort to address this narrow but 
potentially costly prohicm. I look forward to working closely with you, Sen. Portman, Sen. 
Brown, and any senator witli an interest in Habitat's work to protect Habitat's ability to 
receive these appraisals and apply the savings to extending access to credit to households 
with few, if any, other opportunities to achieve homeownership. 
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HMal. Webmld. 


Thank you for your consideration. Please do not hesitate to contact me if I may be of 
assistance in any way. 

Sincerely, 


Gjristopher Ptomey 
Director, Government Relations 
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Senate Banking Comniitlee Hearing 
“Regulatori' Burdens to Obtaining Mortgage Credit" 

Housing Policy Councii Written Statement tor the Record 
April 16, 2015 

The Housing Policy Council (HPC) of the Financial Services RoundtaUe appreciates the 
opportunity to submit tliis statement on “Regulatory Burdens to Obtaining Mortgage Credit." 
The members of HPC are committed to a strong and stable housing finance system HPC 
member companies onguiate, service and insure mortgages We estimate that HPC members 
originate approximately 75 percent and service two-thirds of all mortgages in the United States. 

The market for mortgage credit has improved agraficantly smce the financial cnsis. The 
members of HPC love coniribuled to this improvement in a numbei of ways. Member 
compames have assisted and continue to assist at-risk homeowners through porticiiiation in los.s 
mitigation programs and foreclosure prevention efforts, mcluding those coordinated by the 
HOPE NOW Alliance. HPC members also have implemented the major new mortgage-related 
regulations issued by the CFPB that are intended to comect problems in loan cvigination and 
servicuig tliat contributed to the financial crisis Additionally, HPC members continue to work 
with the GSEs and FHA on changes and updates to standards and practices that will fiirtlier 
enhance the availability of mortgage credit. 

Yet, despite record low interest rates for mortgage credit, the market lias not recovered to 
ptesmsis and pre-housing bubble levels, especially for first-time homebin'ers and low- .ind 
moderate-income homebuyers Tliis is a result of many factors, including die overall state of the 
economy. Continued job growth and overall growth m the economy' remams a key to a full 
recovery in housing demand and mortgage credit. There are regulatoiy fiictors that are impacting 
the availability of mortgage credit and contributing to the current stale of the mortgage market, 
and they arc discussed below 

1. ModHlcations to Policies of the GSEs and FHA are Needed 

HPC members contume to be concerned about the regulatory and legal risks and costs 
associated with mortgage lending. The nsks and associated costs of loan put-backs are one of the 
main causes of the lightenuig of mortage credit This is especially uue for FHA loans and loans 
sold to the GSEs, as there is continumg uncertainly related to put-back risk assoaated with these 
loans-ThatisIhensklhalFHAorlhe GSEs wndd reqiare an uishtulicin to lepiichase the loan 
based on some error in underwriung. 

Recent modrficabons by the GSEs and FHFA in representabons and wairanties standards 
have helped to address this put-back risk but mote nee* to be done. The new standards mclude a 
sunset penod for repurchase demands, which is an unportant improvement. Additionally, the 
GSEs have stated Ihat this year they will finalize an aibilialion framework and non-repurchase 


132 



remedies HPC sujiports the iiniitovenients (hot lave been made to date and continues to work 
closely with FHFA and the GSEs on this effort 

The FRA, on the other hand, has made much less progress in strengtheiung and claritymg 
its repurchase policies, and that is causing significant concern in the indusby as lenders are 
exposed to much lisk for loans that may not perform for reasons unrelated to loan underwrilii^. 
We urge the FRA to finahze its rules on defects. aDPtonriale remedies, and a Ihird-cartv thsixile 

resolution system 

RPC beheves that setting reasonable and workable representations and warranties 
standards that can be enforced by both lenders and FRA or GSEs would eliminate much of the 
risk that currently exists and would facilitate more responsible mortgage lendii^ Until these 
changes are made, lenders exercise an over-abundance of caution, which is harming consumers 
who want to purchase a home, especially those who are self-employed or are first-time 
homebuj'crs RPC wants to work widi FRA on these modificatioiis to its representations and 
wananbes policies, as these changes will help increase access to murtgage credit. 

A recent analysis by Laune Goodman of the Urban Insbtute highhghted the issues 
affecbng the availability of mor^e credit. Tliat analysis found that there are three mam factors 
that have led to creditors resbicbng mortgage credit: “(1) uncertainty^ over when and why the 
GSEs or the FRA will pul the credit risk of a loan back to its lender for nolating then 
undeiwnbng or serviang rules, (2) heigblened libgabon and related reputabonal risk, and t3) the 
bgh and variable cost of servicing delinquent loans Improving these repurchase policies will 
reduce ri^ and related costs and thus conbibiite to more availability of mortgage credit 

As the FHFA. GSEs, and FI lA conUnue to improve these .standards, we ask the agencies 

and entities lo coordinate their effor is. To be dear, we do not advocate that these panics should 
issue identical policies, as FHA has a diffeicnt mandate than the GSEs, however, coordination 
can and should be improved. 

2. Need for Kegulatoi^ C'hirit)' 

a. The CFPB Should Issue Clarifications through AFA Sotice-and-Commenl 


' Laune Goodinau. u tan Vn^krappreeuied ConstrdJUou Ofiit Aecus. Utban InKtituie (Dec. 16. 2014) 
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The Housing Policy Council and its members ccniinue to work diligently to ensure that 
the mortgage n^alions issued by the CFPB as a result of the Dodd-Frank Act are executed 
correctly. 

.Many of these regulations, ineludmg rules on assessing a consumer's ability to rq»y and 
the defirahtfi of a QuaUfied Mortgage as well as several new requirements for mortgage 
servicers became effechve in January 2014, These rules are well-intended, but are having some 
unintended consequences. They also are raising questions that complicate compliance and create 
additional caution in new lending. In addilion, the industry' is working hard to implement the 
Tl LA-RESPA Int^rated Disclosure rule (TRID) by August 1‘ and are tindrng ambigurties and 
i.ssues in that nde that need to be resolved The new disclosure regime should be miwitored 
closely and enforced lairly durmg its initial unplementation phase. 

Some of these ambiguities and questions could he resolved by a more transparent 
regulatory process. The CFPB has issued several amendments to the Title XIV mortgage rules, 
but more clarification is needed. While the CFPB has et^aged m webinars regarding TRID and 
other mortgage rules and made staff available fur phoite calls, the lenders need more clarity and 
certainty with regards to these interpretations by the Bureau. 

Oral conversations and webinars do not provide the requiredcertainty to resolve 
ambiguities and do not produce confidence in lenders that they are interpreting the Bureau's 
directions on underwriting cntena and other regulations accurately. It is possible that mai^ 
lenders have difierent conversations with CFPB stalT on one issue and find themselves with 
ditTerent interpretations That easily leads to cont'usion or unequal treatment of consumers and 
that is not a result that lenders or the CFPB desue Furthermore, courts, who m the firture may be 
called upon to determine whether lenders have met the requuements under TILA and RESPA 
would not be likely Ic ckfer to webinar statemeiils as definitive guidance and this also mcreases 
the risks for lenders that rely on umviilten guidance 

The umntended consequences are most evident in the unplementation of tlie Ability-to- 
Repoy/Qualified Mor^ge nile and the impenchng TRID rule. While the industry works towards 
the August I *' deadline to implement TRID, issues remain that need to be addressed in a 
nilemaking Additionally, concerns remam with the Ability-to-Repay/Qualified Mortgage rule's 
Appendix Q, includitig burdensome documentation requiremenls for self-employed boncwers 
and rental income. For example, lequrrements to provide Ihird-paity prepared yeai-lo-date profit 
and loss statements and balance sheets for the businesses of self-empltwed borrowers are an 
unreasonable burden as these are not produced in the ordinaiy course of business. Appendix Q 
does not allow add-backs for amortization, casually losses, busine.ss use of home, and fanrung 
subsidies, which understates self-employed income relative to a GSE analysis. Appendix Q also 
penalizes tlie contiibutions of self-employed borrowers to pension and profit sharing plaiis 
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relative to IRA and Keogh plan contributions fi-om other wage earners The docunientation 
standards for rental income are intemaUyinconsistenl, mth conflictu^ requriements for cuneni 
leases for all rental mcome and prohibitions on the inclusion of seasonal rental properl)' utcame 
These issues needlessly negatively impact credit-wuithy consumers, e^ecially those n'ho are 
small business owners or selTemployed. 

HPC' believes that these ambiguities and unintended consequences should be addressed 
through Administrative Procedure Act (“APA”) notice-and-cominent rulemakings, APA 
mlemakmg will better ensure that ambiguities are clarified with certainty that allows the 
r^aled entities to have confidence that they are acting in accordance with the regulations 

We urge the CFPB to provide interpretations and clarifications on the mortage 
regulations utilizing tlie APA notice-and-comment procedure All parties involved need to have a 
clear underslandii^ of the regulations, and the elimination of ambiguities is cniical to the 
suscess of tliesc mortgage rules. This is especially necessary for TRID, which involves roan)' 
mtneaues and unpacls many parties, including lenders, software vendcis, closing agents, real 
estate agents, title companies, and consumers It is imperative that every parly involved have the 
same interpretation of the regulation to avoid customer confusion or an inarh'eitent violation of 
the law 

This clarity and certainty will help lenders offer and origmate more loans, especially to 
consumers who may be near the outer edge of the QM safe harbor standards. 

Finally, on a more general level, when the CFPB is creatii^ new pdicy, we urge the 
agency to use APA notice-andccramant mlemakmg. As the Bipartisan Policy Center noted in its 
report on the CFPB in 20 1 3' 

Although guidance may be easier tor a regulator to issue than a rule, since 
guidance may avoid the full foonal notice-and-contment penod mandated by the 
[APA], gmdance issued witliout input fiom consumers and marketplace 
participants can be meffective and often does not provide the clarity needed for 
covered entities to effectively comply, leading to adverse results for both 
consumers and covered entities.* 

Policy-making through enforcement actions does not prov'ide the industry witli enough 
UBigtil and understandmg of the CFPB's concerns and objectives, A recent CFPB enforcemeiu 
action concerning marketing services agreements (MSAs) and the applicabilily of RESPA is 


' Biparliiian Policy Cenlcr. Tfie Consumer Phtmiai Proiectm Bufraw Skasumiji the Proptss a New Agency 
(Sept 20U)( h(tp;/‘biwrtisaTipolkv.ora1ibfyk7coflsimier-financial-DrD(edkin-biircai'.v 
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caiBuig some concern in the mortgage indiistry ,’ The enforcement action contains language 
about MSAs that conflict with long-standing inlei|iretalions of RESPA. Similarly, lenders have 
recently been stiqinsed by novel inteipretadons of temis under HMDA IfCFPB is seeldng to 
change these long-standing interpretations that should be done through APA notice-and- 
coniment 

Wlien addressing ambiginlies in existing rules or setting new policy, the CFPB should 

follow APA nolice-and-comment nrocedure: the resultint policies and regulations will be 

improved due to this transparent process and oppottiinitv for all stakeholders, including the 

industry and consumers, to ptovide input The certainly that will come from these regulations 
will helpmcrease mor^c availability' 


b. Uonllormg llie Impact of Regnlaltons 

We ask that CFPB continue to monitor the impact of the morteaee regulations, and issue 

clanfications a modifications as needed. Under Dodd-Frank, the CFPB must evaluate the impact 
of each significant rule or order five years after it is effective.' This assessment must address the 
effectiveness of the rule in meeting the goals of the Consumer Financial Protection Act and the 
staled goals of the CFPB, and it should “reflect available evidence and any data that the Bureau 
reasonably may ccilect."’ We ask that CFPB adopt a similar practice as the prudential financial 
regulators follow under EGRPRA, in which they issue several notices for public comment and 
hold meetings on the existing niles and areas for improvement. HPC stands ready to work with 
the CFPB to ensure these mortgage rules are implemented properly and achieve the stated goals. 

Assessing the unpacl of Ihe CFPB’s regulations is an important oversight role of the 
Senate Banking Committee, and we appreciate heaimgs such as this one which higlihght the 
impact of these rules. We ask the Ccnumllee to continue this dihaenl and Ihouehtfiil oversiidit of 
the CFPB and the inortgave niles. 

3. The Volume and Complex Nature of .Mortgage Regulations 
a TilleXU'Repilatiom 

The mortgage niles issued under Title XI V of Dodd- ftank are incredibly complex and 
detailed The complex nature of Ihe rules, coupled with the tight statutory deadhnes. has created 


^ Intiie. Kktkt of li^tthoiiv yir.,.rdniini!itnitive Proceeding File No t0l-t-CFP6-a0I.S(Se]a. 30, 2014) 
ihug: nies conantncTfinancc.BoV'f/2*>M(>9 efoh conacn»-ofrig lirftljMisHirifcixtfi . 

'l2US.C.5 55t2(dl 
’|2US.C.5 5512((1H1). 
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a significant amount of confusion The nature and scope of the issues that these rules address 
often have required such complex niles The Bureau has issued several amendments to the Title 
XIV rules. For example, n^arding the Ability-lo-Repay/Quahfied Mortgage rale, the CFPB 
issued three amendments in 201 3 to the rale Three other amendments were issued regarding the 
Title XIV mortage senicii^ rales, also in 2013. All of those rales went into efiect in January 
20 1 4 . The sheet volume of the rales alone has caused many in the mdustiy to tighten 
underwntmg standards, even more so than what the rales actually require. 

These regulations, as well as additional requirements under the National Mortage 
Settlement, have eontnbuted to a significant increase in the cost of moitgage servicing The costa 
of servicing noit-performing loan.s have lisen almost twice as fast as those for performing leans 
Accotdmg to Laune Goodman of the Urban Institute, the average mdustiy costs of servicing 
lierfonntng loans increased more than two and a half tmes, from $59 m 2008 to $156 in 2013,* 
By contrast, the overall costs of servicing nonperfotming loans increased nearly five-fold, from 
approximately $482 ui 2008 to $2,357 m 201 3, This negatively impacts tte availability of 
moi%^e credit and lenders’ appetite for moitgage loans Lenders are wary oflendii^ outside 
the Qualified Mortgage space as noii-QM loans come with greater risks and costs, both 
r^ulatory and legal 

b. mm 

In additioa the impending changes under TRID are ma.ssive and are causing genuine 
concern in the industry, The effectiveness of TRID and its implementation depends on man>' 
different parties including loan onginators, software vendors, real estate agents, title insurance 
agents, setdeinent companies and other service providers. August I'* is rapidly aiiprcaching and 
oru members are concerned about whether coneet implementation will occur given the scale of 
changes and the number of paities involved. Tins concern could very well lead to addihonal 
tightening of credit and significant delays in origination and closmg. 

To help ease these conceiiis. we ask die CFPB to be mindful of the aenilicanl eflbits the 

industry is undenakuie to meet the August 1 ° deadline. We ask the CFPB to recognize eocxl 

faith efforts to comply as the agency oversees implementalioii of TRID. This consideration of 
good-faith efforts should extend to supervisory e.xams and any future enforcement actions that 
concern these begmning months nndei the new TRID tegirae. This relief fi^om administrative 
enforcement should be provided in writing to assure lenders and to avoid undue credil tighiening 
and delays in origination and closing 

We also believe the CFPB needs to engage in educational efforts for parts of the 
mortage industry it does not supervise, but which are unpoitant parheipants in the liome sale 


‘ijlfie Croodman on Servicing, supra note I. 
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and closing jirocsss, and ate directly affected by TRID incliidu^ real estate agents It is 
imperative that all paihes involved in a real estate transaction understand the new rules of the 
toad and their role 

f. Momig Forward 

As noted above, the industiy is focused on successful unplementabon of the Title XIV 
mortgage rules and TRID. In addition to these rules, out membeis are anbcipaOng CFPB’s final 
rule imder HMDA. which will include many new data gathering and significant reporting 
reqmrements for lenders 

The CFPB has now completed and unplemented all morigage rules with a stanitory 
deadline under the Dodd-Franl: Act As the CFPB considers additional rulemakines. we ask the 
CFPB to create an open dialoBUe with all interested parties and engaae in all avadable tools. 

including SBREFA aiid adi’anced notice of crcoosed nilemakings under APA. These processes 
will lead to rules that are more undcrstandahle and transparent and less likely to cause confiision 
and negatively unpact consumers Addifionally, consideni^ fewer issues at a lime, ralliet than 
the massive r^abons the CFPB has issued in the past few years under Dodd-Frank, may be of 
beiKfit to all parlies involved. We also suggest that CFPB engage with the industry for trial 
implementations, m which the lenders start complying with new rules without regulatory or legal 

exposure for a reasonable penod of lime. T rial implementations will help the CFPB and the 
industry understand what parts of rules work well and what needs adjusting before fiill 
implementation Addihonallv. CFPB should recogmae the need for ‘iterative" rulemakings , in 
which updates and amendments to rules are inevitable as issues and ambiguibes are discovered. 
Similarly, the inevitable ambiguities and conflicts in the rules should be addressed through 
written guidance. 

Adopting these practices will ensure that the rules CFPB issues achieve their staled goals 
and the goals of the CFPB itself - to ensure “that all consumers have access to roaikets fee 
consumer financial products and services and that markets for consumer financial products and 
services are fair, transpaient, and competitive."’ 

The Housing Policy Council appreciates the Committee's corisideiation of out views. Our 
members want to work conslnictively with legulators and the Committee to ensure that the 
mortage market is stable and safe and allows credit worthy borrowers to obtain a rooi^age and 
enje^ the benefits of homeownership. Thank you 


l2US.CJ55li(a). 
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Independknt Community 
Bankers 0 / America'* 


April I6.2»l< 

Legislation Needed to Restore 
Community Bank Mortgage 
Credit 


On behalf of the more hian 6,000 coromnnitj banks represented by ICBA, tliank yon for converang today’s 
healing on "Regulaloiy Burdens to Oblaiung Mortgage Credit ” New mortage rules, includiiig rules that 
have not yet become etfeclive, are resliicbng communtly bankers' ability to extend mortgage ciedif Both 
anecdotal and empirical data clearly illustrate the impacl ICBA is pleased to take this opportunity to 
submit the following slatcment for the record, which substantiates oiu concerns and outlines recommended 
legislabve solutions contained in our Plan for Prosperity 

Customer Impact: Compelling Anecdotal Evidence 

As the only national trade association that exclusively represents ccinniuitity bunks, ICBA hears front 
hundreds of community bankers front across the country about their real world experience in 
unplementmg a mulbtude of campie.\ new mortgage mies. Cited below ate teshmoniuls horn bankers 
across the country. In many cases, creditworthy, long-term customers were turned away because new 
raor^ge rules deny community bankets the flexibility and the discretion to serve them. These 
testimonials are representative of what ICBA hears from commuraty hankers. 

• A community banker from upstate New Yoik, reports the hardest mortgage to make now is to 
a self-employed small business owner. An entrepreneur's greatest source of capital is usually 
the equity in their home. However, the self-employed often have dif&cully complying with 
Ihe income documentation requirements under the Consumer Financial Protection Bureau's 
(CFPB’s) ability-to-repay rule, despite having excellent ctedil. Tlie New York comnninity 
banket had to decline a $30,000 first mortgage application from a 20-yeiir customer because 
he couldn’t satisfy ngid income documentation requirements. This community banker would 
have liked to support a local busuisss owner by making a loan he l«heved to safe and sound 

• Low dollar loans are typical in many parts of the country for purchase or refinaiKC of 
residential properties However, the fees on these loans, though low in absolute letms, often 
exceed the QM fee caps. The bank’s cost to make a low dollar loan is tlis same as its cost to 
make a higher balance loan. A community hanker from Ohio offers this exanqile; a $15,000 
loan with an 80 percent loan-to-value ratio and a cash-out feature The lender might wish to 
serve this ctstomer by holding Ihe loan m portfolio as a QM loan, but the closing fee for a 
loan in this dollar range is capped at $3,000, which is less than the lender's cest of 
underwriting and processing the loan. As a result, a aeditworthy borrower would be unaHe 
to receive the loan from his local bank because Ihe banker has little flexibihly. Ironically, the 
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lender could transfer the loan to Fannie Mae or Freddie Mac. which u ould confer automatic 
UM status, but their tecs would exceed $4,000. in addition to the originator's fee. In litis 
example. QM. far from pmiccling the customer, would cause him to pay significantly more 
or be denied aa'est to the loan allogelher. 

• \ community banker in Texas recently had to decline a mortgage for a realtor with .10 years 
of experience in liis field because, having relocated, he did not have cnouglt paxstuhs from 
his new employer. This happens time and again with teachers, doctors, pharmacists, atid 
other professionals who relocate to new towns. A creditworthy borrower shouldn't have to 
rent, and possibly be forced into a 12-month lease, because lliey don't have enough paystubs 
to qualify fora mortgage. Community bankers need more flexibility to work with relocated 
customers. 

• While CFPB rules provide special accommodations for “rural lenders." banks that serve both 
rural and non-rural niarkeLs. as defined by the Census Bureau, are elTective denied “rural 
lender" status, which rei|Uires that they lend “predominantly'’ in rural areas. A.s a matter of 
demographics and arithmetic, such lenders generate most of their niortgage vohtme and 
higher loan balances in their suburban, exurbita or urban markels. They fail the CFPB's 
rigidly-defined “rural lender" test even under the agency's proposed expansion of the “rural'' 
definition. It doesn't matter tliat sudi a bank may be the only lender serx ing ils rural markers 
Beginning in 2016. only a "nnal lender " can obtain QM status for balloon loans, a staple of 
rural lending that protects the lender from interest rate risk on loans that are not eligible for 
transfer to the secondary market Tlte vast majority of community banks will nol a.ssitmc the 
heightened legal liability ol' mm-QM lending. In addition, ‘potv-ruraf eommmiily banks arc 
deterred Ihnn mortgage lending because they cannot provide costly escrow services. ICB.A 
believes that Ibis problem is best solved by etiminaliun of llie ‘predamiiianlly" rural 
limitation and any references to “rural" in tire Truth in Unding .Act 

• A New Mexico community hanker reports limited availability of mortgage credit in his 
community is keeping wMild-be horaeowuers in tire renUl market and ha.s driven up rental 
costs significantly In hia commuraty. an average rentcT now pays $800 to $900 a monllu 
though he or she could purchase a more appealing home for $80,000 w ith a montlily 
mortgage paxutenl of $400. Tins banker believes the disparity between rents and mortgage 
payments is directly attribulahle to the overly stringent underwriting required by new 
mortgage rules. 

These are not isolated anecdotes. They are xvell supported by a number of empirical studies. 
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Suneys & Data Analysiii Confirm Anecdotal Accounlsi 

In ICBA’s 2014 Community Lending Survey, wliieh survey ed over 500 community banks 
nationu ide. 23 percent of survey respondents cited the regulatory burden of new rules and 
rei|uiremenls as die most significant barrier to making more residential mortgage loans, more than any 
other factor including lack of borrower demand, competition from hank and non-hank lenders, or lack 
of qualified borrowers' A signilicant percentage of survey respondents. IS percent, are eonsideiing an 
exit or have already exited litis line of business. These tesulls are consistent with a survey cunducled 
by the Independent Bankets .kssoeialion of Te.xis (IBAT),]iist before the abilily-lo-rcpay rules 
became effective in 2014. 1.3 percent of nespondents said they would stop making motlgrtge loans in 
response to the new regulatory lanrlscape, and 5.3 percent of respondents .sard diey would limit the 
types of mortgages they offer." 

For many community banks, mortgage lending is a side ptoduel rallier than a core component of their 
business. For example, they may ulTer mortgage credit that .strengthens their relationships w idi small 
husiik'ss cusloniers. originaling 50 or fewer mortgages a year It is tfiese banks Ihat are inosl likely to 
exit the mortgage business allogcthcr in rcspon.se to higher regid.itory cosis Though they oiler 
relalivciy Fess mongage.s. their mortgage lending may be important to their local real estate market and 
critical to their relationship banking model. In the IB.AT survey, .30 pereent of respondents said lltat if 
they slopped or curtailed their mortgage activity, there were no oilier banks in their area to fill the 
void. 

In a survey conducted bytlie Conferaice of Stale Bank Supervisore (CSBS). before the QM rale 
became etTcelive. "15 perccut of active mortgage lenders noted 80 percent or more oftheir l-to-4 
family mortgage loans would not meet QM requiremcnls ~ The most frequenlly cited rea.sons for non- 
compliance Were the DTT cap and the b.u on balloon paynieni loans made by “non-raraT' lenders.' Al 
die same lime, according to [CBA's 2014 Community Bank Lending Survey, only 25 pereeui of 
respondeiils are actively praviding noii-Q.M loans. Tliese results indicale a sigiiificanl unmet demand 
for non-QM loans. QM ha.s effectively shrank Ihc credit box. stranding borrowers wilhinit access to 
credit In the ICB A survey a majonly of nspondenls, 57 pereenL reported lighter underwriting in 
residential mortgage lending and 44 percent reported decreases in originations. 


' ICBA 2014 Cnnuaunily Bank Lending Suvey 

' *1'e.sas Communiiy Bank Respose In CFP6 Mcrtgage Rules ' Compiled by the Independent Baiicrs Assucmlion 
of Texas. 2014. 

' 'xlummunily Banking mthe 2lElh Cenluiy. Ctpponunrlies, (Tnllengn and BempecUves** Federal Reserve System 
& Conference of Slate Bank Supervisors September 2014 
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Industn Consolidatioa, Driven B.v Regulatun Cusis. M ill llurni Borruweni 

This slalcment has emphasized the direct impact of regulaloiv burden i»i bonoweis. where new mles 
prohibit or make infeasible the olTering of certain products and services. However, the lender impact 
of escalating compliance costs will also alTecI borrowers Many community banks report compliance 
costs have grown from approsimalely five percent of oveiliead ten years ago to 1 5 to 20 percent today 
'fhis increase in regulatory burden has likely contributed to tlie decrease of 1.342 community banks in 
the I’nited State.s since 2010. The number of banks with assets below SlOO million shrunk by 32 
percent while the number of banks with assets between SlOO million and SI billion fell by 1 1 
percent.' Banks need more scale to accommodate higher regulatory costs. 

Unfoilimately for botrowers. consolidation will result in fewer and more commodilied product choices 
and higher costs. The impact will he patticularly severe in mral areas that depend on community baitks 
to provide customized linancial products. If consolidation continues apace, certain rural areas may he 
lefl willioul access to mortgage credit at all. 

I.cgislative .Snlulions .\re Needed 

Tlie gsvod news is that there are readily available legislative solutions to this pending crisis. Working 
with community bankers front across the nation. ICBA developed its Plan for Prosperity, a platfonn of 
legislative reconmiendations designed to provide meaningful relief for ootmuunily banks and allow 
tliem to thrive by doing what lliey do best - sort ing customers and growing their communities. Each 
provision of the Plan was erafted to preserve and strengthen emsumer pruleelions and safely and 
.soundness. I encourage the members of litis Committee to review tlie Plan, which is attached to tliis 
slalement. 

Key provisions of the Plan for Proaperity are designed to keep community banks in the business of 
mortgage lending and to give them more Ilexihility in exiciidbig crediL Plan |>rovisioiis include; 

• "Qiulified mortgage" status under the CITB's abilily-lo-repay rules for any mortgage 
originated and held in poilfolio for al least three years by a lender with leas than SIO billion 
in assets. 

• .An e.vempticii from any escrow requirements any first lien mortgage held in portfolio by a 
lendcruiih less than SIO billion in assets. 

file principal rationale for these provisioms. and the reason they con be safely enacted, is they apply 
only to loans originated and held in portfolio by community banks .As R:lahon.ship lenders, 
comniunilybaiikers are in the business of knowing their borrowers and assessing their ability to repay 
a loan. What's more, when a community bank holds a loan in portfolio it holds lOO percent od'lhe 


* Parsons. Rjchanl ! "Bank Think" The American Banker (Tebnary 16. 2013). 


4 



142 


j 


tTedit risk and has an oveniding incentive to ensure the loan is well underwritten and alTordable to tlie 
borrower. In a tspical community bank: portfolio, even a small number of defaults can put a hank .it 
risk. Community bank porllolio lenders ensme they understand the borrower's linancial condition and 
.structure llie loan accordingly. If the borrower has trouble making payments due to job loss or other 
unfoKseen circumstances, a community bank portfolio lender will w ork witli the borrower to 
restructure the loan and keep the borrower in their Imme. Community bank portfolio lenders will 
proleci Iheir collateral by ensuring botTowers remain cnnvnt on la.'i and insurance payments. For this 
reason, the escrow re(|uiiemenl. which must he outsourced at a relatively high cost by community 
banks with a low volume of mortgages, is an uimecessaty burden when a loan is held in portfolio. 

ICHA is pleased these impoilanl portfolio QM and escrow provisions are ineliidcd in llie Community 
Fending Faihanrrmenl and Kegulalon Rclirr.Act ar2015(lhe‘*CFE.AK .Ad", h. 812), introduced 
by Senators Jetty Moran and Jon Tester. S. 812 also includes a third provision: relief from the SOX 
‘l(M(b) inlernal conlrol as.sessmenl mandate for community banks with less lhan $1 billion in assets 
ICRA urges the members of this Committee to cosponsor S. 812 and we urge ils provisions be 
mcluded in any regulatory relief measure emerging from this Coramiltee. 

JJiank you again for convening today's hearing and for the opportunity to submit this statement. ICB.A looks 
fonvard to working with this CommiUee to craft legislation to restore the flow of mortgage credit. 

.Vrr.AtTIMEM'S 

• ICBA Plan for Prosperity . January 201 5 
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Plan for Prosperity': An Agenda to Reduce the Onerous Regulatory Burden on 
Community Banks and Empower Local Communities 

.America's 6,500 (X)mmunily hanb are vital to the prcwperily of the U.S. ecoflooy. parlicalarly io smaller 
(WHS and niral cooimunitjes. Providing more tlian half of all small hiuiness loans under SI toillion. as 
well aa customized mortgage and consumer loans suited to the unique characlerislios of their local 
communities, community banks serve a vital role in ensuring the economic rcoovery is robust and broad 
based, reaching communities of all sizes and in every region of the countn . 

In orda to reach Ihcir full potential as catalysts for cnlreprcncunihip. economic growth, and job 
creation, communitv' banks must be able to attract capital in a highly competitii c environment. An 
end to the cN'poncntial growth of onerous regulatory mandates is critical to this objeotive. Regulation 
IS sufibcating nearly every aspect of community banking and changing the M:ry nature of the indiLstry 
awHV from community investment and community building to paperwork, compliance, and 
examination. A fundamenUlIv new approach is needed: Regulation must be calilirated Io die size, 
lower-risk profile, and tiudilional business model of community banks 

ICBA*8 Plan for Prosperitv provides laigcicd regulaloiy relief that will allow community banks to 
dirive by doing whal they do best - serv ing and growing their communities. By reducing 
unsustainable regulatory burden, the Plan will ensure that scarce capital and labor resources arc used 
productively , not sunk into unnecessary compliance costs, allow ing community banks to belter focus 
on lending and investing that will directly improve the quality of life in our communities. Each 
provision of (he Plan was selected with input trom community banken nationwide and craRod to 
preserve and strenglbeo oon.sumer protectioo.v and safety and soundness. 

The Plan is a set of detailed legislabve priorities positioned for advancement in Congress. A subset of 
these piiorities is specifioally dedicated to strengthening community hank viability by creating now 
options for capital raising and capital pre.sen'alion. A number ol' regulatory relief measureii would be 
tiered, with different tliresholds for Consumer Financial Protection Bureau rules (generally SIO 
billion and under) and safety and soundness regulation (generally $50 billion and under). The 
recommended thresholds are bused on existing levels and statutory provisioos, which may vary by 
provision. 

ICBA is committed to advancing and enacting (he provUtons of llie Plan with all due vigilance and 
the aggressive use of every resource al our disposal. The Plan is a flexible, living document that can 
be adapted to a rapidly changing regulatory and legislative environment to maximize its influence 
and likelihood of enactment Provisions are described below. 
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ACCESS TO CAPITAL: CREATING NEW OPTIONS FOR THE CREATION AND 
PR£SER\ AllON OF C OMMIMTY BANK CAPFrAL 

ICBA is proposing a set of options to slrenglben community b.'uik viability by enhancing access to 
capita] 

Baiifl HI Amendmmtt; Rwtoring the OrMiml Inlent of the Rule. Basel Ul \sas originally 
iolcnded to apply only to large, inlemalionally active hunks. ICBA proposes llic following 
amendmenU for hanks witli asMifs of S50 billion or less. 

• Exemplwn fwm the capUal comtervalton buffer. The new hufl'er provisions impose dividend 
restrictions that have a chilling effect on potential investors. This is particuluily true for 
Siibchapler S hanks whose inst^lors rely on di\ idends to pay their pro>rala share of the 
bank's tax. E.xemp(ing community banks fiom (he capital conserv ation bulTcr would make it 
easier lor them to raise capital. 

• Ftillcapnol recogniimafalkAVQnceforcmiit losses. Prov ide that the allowance for credit 
losses is included in tier 1 capital up to 1.25 percent of risk weighted assets with the 
reroainmg amount reported in tier 2 capital. This change would reverse tlie punitive treatment 
of the allowance under Basel 111. The allowance should be captured in llie regulaiorv capital 
iramevvofk since it is the finU line of defense in protecting against tinlbivsccn future credit 
losses. 

» Amend risk to prontote economte des'ehpmenl Provide KID percent risk weighting 

for acquisition, development, and construction loans. I nder liasci HI. these loans arc 
classified as high volatility commercial real estate loans and risk weighted at 1 50 percent 
ICBAN proposed change would treat these loans (he same as other commercial real estate 
loans and would be consistent with Basel I 

Addhional CaDllal for.SmflII Bank Holding Companies: Modernlting Hw Federal Rwm f'i 
Policy Statfnicirt. Require the Fe^rai Rescrye lo revise the Small Bank Holding Company Policy 
Statement - a set of capital guidelines that have the force of law . The Policy Staleinenl vvliicli makes 
it easier for small bonk and thrill holding companies lo raise additional capital by Issuing debt, would 
be revised to increase (he qualifying asset threiibold from $1 billion lo SS billion Qualilyiug bank 
and thrift holding companies must not have signiftcant oulstandine debt or be engaged in nonbaoking 
activities (hal involve signilicant leverage 

ReUaffrom Securitica and Richonge Conunfasion Rules. ICBA recommends the following 
changes lo SEC rales vviiicli would allow community bonks to commit more resources lo their 
communities without putting investor! at risk. 

• Provide an exemption from internal control attestation rei|uirements for community banks 
with assets ofless thnn Si billion. Tlie current exemption applies lo any company with 
market capitalization of S75 million or less. Because community bank internal control 
svstems are monitored coolinually by bank examiners, they should not have lo sustato the 
unnecessary annual expense of }>aying an outside audit firm fora1te.stalioii work This 
provision will subslanlially lower the regulatory l>urden and expense lor .small publicly 
traded community banks vvithout creating more risk for investors. 
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• Due to an oversight in the 2012 JOBS Act thrill holding companies do not havx statutory 
authority to lake advantage of the increased shareholder threshold below which a bank or 
bank holding company may dereguiler with tlie SEC. Congress should correct Ihri ovenii^l 
by allowing thrift holding companies to use the new- 1.200 shareholder deregistration 
thresliold as well as the new 2,000 sliar^older mgistration threshold. 

• Regulation D should bcitfonned so that anyone with a net worth of more than Si million, 
including the value of their {Mimary residence, would qualify as im ‘'accredited inveslor.• ** The 
number of non^accredited investors that could purchase stock under a pris ale oOering should 
be increased frwn .1? to 70. 


TARGETED REGIUTORY RELIEF 

Supporting a Rnbuit Housing Market; MoritiWf Reform for CwnmuBhv Bnnka Provide 
community bunks relief from certain mortgage regulations, especially for louna held in 
portfolio. When a communitv bank holds a loan in portfolio, it has a direct slake in tlie loan’s 
pcrfonnancc and every incentive to ensure it is properly undenvTitien, afi'ordable and responsibly 
serviced. Relief would include: 

• Prov iding “qualified mortgugc" safe harbor status for loans originated and held in portfolio 
by banks with less than $1 0 billion in assets, including balloon moiigagcs. 

• Exempting banb with assets below SIO billion from escrow requirements for loans held in 
portfolio 

• An exemption from the higher risk mortgage appruLsal requirements for loans of S250.000 or 
Ie8.s provided tliey are held in portfobo by the originulor for a period of at least tliree years. 

• New information rcpoiting requirements unda the Home Mortgage Disclosure Act should 
not apply to community bonks. 

StTfngthwilng ■Afco^lrt>ibi^i^ In Bank Etnms: \ Workable .Appeab Proem. The trend toward 
oppressive, micromanaged regulatory’ exams is a concern to community bankers nationwide. Ad 
independent body would be created to receive, investigate, and resolve material complaints from 
banks in a timely and confidential manner. Hie goal is to hold examiners accountable and to prevent 
retrilmtion against hanks Itiat file comploinis. 

Rf forming Bank Ovrnrigbt and Examination to Beittr Tartrt Rhk ICBA makcK the following 
recommend.'ilions to allow b.snk examinen to belter target their resources at true sources of syKtemic 
risk: 

• A two-year e.X8m cycle tor well-rated community banb with up to $2 billion in a.s§cU would 
allow examiners to better target their limited resources toward banks lliat pose systemic risk 
It would also provide needed relief to hank management for whom e.xams are a significant 
distraction from serving their customers and oommunities. 

• Banb with assets of S50 billion or ku should be exempt from stres.s test requirements. 

• Community banks should be allowed to tUc a short form call report m (he linti and third 
(fuaften of each year. The current, long form cud report would be filed in die second and 
fourth quartern. The quarterly call report now comprises some SO pages supported by almost 
700 pages of instructions. It represents a growinfi burden on community banb w ithout being 
an effective supervisory tool. 
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Redundiint Prlwv Noticts; Eilnaiiate AnmnJ Rtauiremeirt. Elioiitialt: Ihc rcqutttmKnl (JihI 
Hnanoial inMilulion^ mail annual privacy notices even Nvhen no change in policy has ooourred. 
Financial inslitulionii would still be requiivd to notify ihcir customers by mail when they change their 
privnoy policies, but when no change in policy has occurred, the annual notice provides no useful 
information to customers and is a needless expense. 

BabiKfd Comumgr Kgfulatkm: .\iort latimive and Accounhihlt CKPB Govantance. The 

following changes w'ould .strcnglli CFPB aecouniability, irapros c the quality of the agency 's 
rulemaking, and make more eflcclive use of its extunination resources; 

• Change the govcnianee siructun; of the CFPB to a fi\e*member commi8.';ion rather than a 
single Director Commissioners would be confirmed by the Senate to staggered flvtsyear 
temis with no more than three commissioners Affilialed with any one political party, fliis 
change will strengtlien accountahilily and bring a diversity of > lews and professional 
backgrounds to decision-making at the CFPB. 

• The Financial Stability Ovenighl Council's review of CFPB rules should be strengthened by 
changing the vote required to V’elo a mic from an unreasonably high two-tliirds vote to a 
simple majority, excluding the CFPB Director. 

• All banks with a-ssets of $50 billion or Ies6 should be exempt from examination and 
enforcement by the CFPB: and CFPB backup (or "nde along ") aulhority for compliance 
exams perfonned by a bank's primary regulator should be eliminated. 

Eliniinate Arbitrary **Dlaiwinitf Impact’^ Fair Lending Suits, .\inend the Equal Credit 
(opportunity Act and Ihc Fair Housing Act to har ‘disparate impaef * causes of action Undent that 
uniformly apply neutral lending standards should not be subject to tnvolous and abusive lawsuit.*! 
bused on statistical data alone. DLspajale impact forces lenders to consider factors such as nice and 
national origin in individual credit decisions, which are specifically precluded by law 

Rniuring the V'taMlih of Mntual Banks: New ("hnrter Opllon. Ihfl CXTC should be allowed to 
cliartcr mutual national banks to provide flexibility for institutions to choonc (he charter Ihat best 
.suits their uecds and the communities they serve 

Rigorous and Ouantitalivc .lustificatkui of New Rulea: Coat-Benefit Aaahab. Provide that 
(Inanoial regulatory agencies cannot issue notices of proposed rulemakings unless (liey first 
determine that quantified costs are less than benefib. The analysis must lake into account llie impact 
on the smallest banks which are disproportionately burdened by regulation because they lock (he 
scale and the resources to al%orb the associated compliance coau. In addition, tlie agencies would be 
m|uircd to identify and assess available alternatives including modifications to existing regulations. 
1'hcy w QuId also he rufuuvd to ensure that proposed regulations arc coresislcnl w ilh existing 
reguialions. written in plain EnglLsh, and easy to inicrpreL 

Cutting the R>d Taoc tn .Small Business Lending: Ellmiiiatf Burdemoroe Data Collfrtkm. 
Exclude banks with assct« bdovv $10 billion from new small business data collection requircroenU. 
This provision, which requires (lie reporting of information regarding every small business loan 
application, falls disproportionately upon community banks that lack scale and compliance rcsourees 
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i^T«er%e Coiiinnmit> Bank Moitiagf Stnicing. The provisioa^ described belov. woald help 
preserv e the imponant role of community banks in servicing rooilguges and deter further indiuUy 
consolidalioQ. \Ntich Ik harmful to borrowers; 

• Incma^ tlie ''small servicer*’ exemption tlittsbold to 20.000 loans (up from 5.000 ). To put 
this proposed threshold in perspective, the average number of loans serv iced by the five 
largest servicers subject to (he national mortgage settlement is 6.8 million. An exemption 
threshold of 20,000 would demarcate small servicers from boll) large and midsized servicers. 

• For banks witli assets of $50 billion or lescs, revenie the punitive Basel III capital treatment ol' 
mortgage servicing rights (MSRa) and allow IDO percent of MSRs to be included as common 
equity tier I capital. 

Creating^ Voice for Community B»nla;Treasun Asshtaitf Swrrtan for CommunltT Banb, 

Fcooomic and banking policies have too often been mrutc without the benefit of community hank 
input. .An approach llial takes into account the divmily and breadth of the luioncial services sector 
would significantly improve policy making. Creating an Assistant Secretary for Community Banks 
within the U S. Treasury Depaitmcnl would ensure that the mure than 6,500 communily banks across 
the country, including minority banks that lend in underserved markets, arv given appropriate and 
balanced consideration in (he policy making process. 

Moderniff SubchuDler .S Conrtr^inls. Subchapla S of the lax code should be updated to I'acilitalc 
capital fonuation for community banks, particularly iu light of higher capital rcquiirments under the 
propewed Basel III capital standards. l*he limit on Subchaptcr S sliufeholden should be increased 
from ion to 200; Subchapter S corporations .should be allowed to issue prefetied share, and 
Subchaptcr S .shares, both common and prefenred. should be permitted to be held in individual 
retiremonl accounts (IRA&). These change-s would better allow the nation's 2.200 Subchaplei' S banks 
to raise capital and incnraH- the flow of credit. 

Fhr-Ycaf Loss Carryback Supnorta Ltndine Poring Economic Downtums. Banks with $1 5 
billion or ic8.s in assets should he allowed to use a five-year net operating loss (N‘OL) carryback The 
five-year NOL carryback is countercyclical and will support community bank capital and lending 
during economic downturns. 

Risk lurgeting the N olctier Rule. Kxeropt bankt with assets of $50 billion or less fiom the Voicker 
Rule. The Volckcr Rule should apply only to the largest most syntcmioally risky banks. Proposals to 
apply the rule (o community banb carry unintended consc4|Ucnccs (hat threaten to dc.slabili2c 
segments of the community banking industry. 


The IfKkfmiiint Commmtiy Batyrs ofAfttffKa^ tht notion 's vojct for t^SiJO cowmouty batOcsf^oIl and 
charter types, is dedicoiedexclusi\'efy la representing mteresls of the bankir^ industry and its 

mmhenntp ihniugh effective advocacy, hest’in-closi education and htgh’<juality products mi vtnius For more 
i/|/t>n»MUon. visit www.Khui.one. 
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Thank you, Chairman Shelby, Ranking Member Brown, and Members of the Committee for the 
opportunity to offer wntten testimony about the regulatory burdens facing consumers seeking 
mor-igage credit for manufactured housing. 

The Manufactured Housing Institute (MHI) Is the national trade organization representing all segments 
of the factory-buift housing industry. MHI members include horns builders, lenders, home retailers, 
community owners, suppliers and others affiliated with the industry. MHTs rnembership includes 50 
affiliated state organizations. 

Manufactured housing is a key source of quality, affordable housing for more than 22 million Americans. 
Manufactured housing plays an Important role In providing reliable, sustainable housing for current and 
future homeowners looking to meet a vanety of housing and lifestyle needs. Manufactured housing is a 
highly-regulated industry, with three distinct qualtb’es: manufactured homes are safe, they are energy 
efficient and they are affordable. 

Manufactured housing's affordability means it has iortg been the housing choke for many low- and 
moderate-income families, including retirees on fixed incomes and firsKime homebuyers. Homes are 
commonly available at lower monthly payments than wnat it costs to rent. According to the U.S. Census 
Bureau, In 2013 the average price of a manufoctured home was $43,000 (compared to $177,000 for a 
site-built home). In addition, the average cost per square foot of a manufactured home was $44 
compared to almost $94 for a site-built home. Almost three quarters of families living in manufactured 
homes have annual incomes less than $40,0001 Foremost Marlcet Study, 2012), 

Manufactured homes serve many housing needs in a wide range of communities— from rural areas 
where housing alternatives (rental or purchase) are few and construction labor is scarce and/or costly 
(nearly two of three manufactured homes are located in rural areas), to higher-cost metropolitan areas 
asin-fiil applications. 

The manufactured housing industry has always been fully committed to protecting consumer 
throughout the home buying process. MHI rect^izes the importance of responsible lending and 
improving the consumer experience. 


Miiiuhtturwl HQWint Cwuubuts Belm Htnmd In Current Fedtril »«pilitloiis 

Current regulations are unfaiily penaliting retirees, veterans, rural residents and working families who 
otherwise would not have access to affordable homeownership. They are being shut out of the market 
for ouafity, non-subsidized, affordable housing because the CFP6 niles have caused financing to be 
unavailable for manufactured homes. Existing owners are harmed since their home values are suffering 
due to the inability of potential buyers to obtain financing, forcing owners to sell locash buyers at prices 
that are only a fraction of the home's maiket value. 

High-Cost Mortgaee Definition 

The recent high cost rnortgage regulations nave jeopardized access to manufactured housiryg financing, 
disrupted the market, and as a result caused eroding home values for existing owners. The rules have 
penalized home b'jyers that cannot access traditional mortgage financing needed for single-family home 
ownership or live in rural areas rwhere affordable rental or site-built housing is scarce or non-existent. 
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Additiooaily, many at-risit families ^ave seen the equity they have diligently built up in their 
manufactured homes wiped out because lenders are not providing the financing needed for resale due 
to these regulations. 

Many community owners have said that their tenants are having to sell their homes well below market 
value to cash buyers, because potential buyers cannot find financirtg. For example, after living in a 
manufactured home community for 20 years, an elderly couple from Butter County, Ohio’ needed to 
move to a condo because they could no longer take care of the yard work While there were interested 
buyers, they could not Rod anyone who could find a loan to purchase the home at the appraised value 
($25,000|. After a year of waiting, they were finally forced to sell the home for $5,OOC cash, whkh was a 
loss of $20,000. 

There are countless examples like the couple from Butler County, Ohio, taking place in manufactured 
housing communities across the country where existing homeowners are trapped and have no way to 
move up, move on or move out. The result is a decrease in the family’s assets, net worth and financial 
well-being. Beiow-market sales do not just hurt the sellers, they hurt every home owner In the 
community who experiences a significant loss in the equity of their home and in their net worth when a 
home sells at a tire sale price. These are real homes owned by real families. These are people who are 
Impacted by the regulations implemented from the Dodd-Frank Act. 

At issue are the new HOEPA loggers; current limits are too low to reflect the economics of originating 
and servicing small balance manufactured home loans. Because costs are calculated as a percentage of 
loan amount, smaller loan sizes (like loans for manufactured homes) automatically violate points and fee 
caps. This causes smaller-sized manufactured home loans to be categorized as 'bigh-cosf or predatory 
under HOEPA, even thcnigh there is nothing predatory about the features of the loan. 

Due to the increased lender liabitity associated with the 'higlKosf' mortgage designation, some 
manufactured housing lenders have stopped making manufactured home loans. Others have stopped 
originating manufactured home loans under $20,000. There are no manufactured housing lenders 
making HOEPA loans as a matter of business prxtice. As a result, there is a lack of credit availability at 
the lower end of the income spectrum, which is devastating wodcing family balance sheets and harming 
consumers seeking affordable housing. 

Mortgage Originator Definition 

Consumers of manufactured housing have been ill-served by what is effectively a "gag order” placed on 
retailers of manufactured homes because of the mortgage loan originator (LD) definition. The 
regulations create confusion for consumers, who are unable to make an informed decision regarding 
where to serxl their credit application. Many lenders do rtot offer loan programs for manufactured 
housing, and those that do may only offer specific types of loan programs (i.e. land/home loans only, 
FHA Title II only, VA only, etc). The rules are confusing and unclear to the point that > the retailer is 
essentially left with the choke of; (1) providing the consumer with no information; or (2) taking on the 
risk of not complying with the rules by providing information that could be useful to the consumer (ex. 
^his lender only does VA loans" or "This lender does not make loans that are not secured by real 
property.*) As a result, a consumer must spend a great deal of time and energy searching for a lender, 


’ Two-thirds of Butler County adulK age 25 and over have no associate, bachelors, or master's degree or higher, 
hBpy/develQpmenloNo.eov/fnesyreseafch/CtOlO.pdf 
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aod could send In multiple applications and receive multiple denials without finding the lender that 
actually offers the financing that meets (heir individual circumstances. 

In addition to consumer confusion, tenders are at risk of having their loans deemed to violate QM and 
HOEPA if a retailer's sales compensation is later deemed to be LO comp and included in the points and 
fees calculation. This could lead to scenarios where lenders are held liable y^ars later for violating 
HOEPA caps based on the well-intentioned actions of a retailer if the retailer's activities are somehow 
^rtd to be enough tc constitute some level of LO activity. As a result, lenders have stopped making 
manufactured housing loans because of this potential liability that has been created by the new 
regulations. 


5. 632. the Preserving Access to Manufactured Housing Act 

Earlier this year, Senators Donnelly, Toomey, Manchin, and Cotton introduced the Preserving Access to 
Manufoctund Housing Act (S. 682f to address regulatior^s that are reducing the ability of consumers to 
obtain mortgage financing for manufactured homes. 

High-Cost Mortgage Definition 

Sl 682 modifies the definition of "hi^cost* loans so that manufactured home loans are not unfairly 
swept urvter this designation simply due to their small site. This is needed because many ler^ders have 
stopped making manufactured home loans since the loans are now considered "high-cost’' under the 
Home Ownership and Equity Protection Act fHOEPA). 

The proposed statutory change would more accurately take into account the price pressures unique to 
manufactured home tending while still rruintaining significant consumer protection from predatory 
lending practices. The terms typically associated with manufactured home loans— namely fixed interest 
rates, full amortization, and the absence of alternative features (such as balloon payments, negative 
amortization, etc.}-allow them to satisfy the requirements of what the Dodd-Prank Act would consider 
conservative and prudent underwriting standards. In addition, existing regulatory requirements and 
additional statutory guidelirves outlined in the Dodd-Prank Act provide significant consumer protections 
ar>d disclosures while prohibiting many predatory loan features. These provisior>5 ensure that 
substantial protections are available to consumers without having to subject a majority of manufactured 
home loans to the onerous HOEPA "high-cost mortgage" designation. 

Mortgage On'ginatcr Dernition 

S 682 also clarifies that manufactured home retailers and their employees are not considered Loan 
Originators (LOs) under Consumer Finandal Protection Bureau (CFP6) guidelines, provided they receive 
no compensation for performing LO activities. 

Similar to real estate agents, manufactured home retailers arvi salespe^sorts are compensated from the 
sale of a home and not from origiruting loans. The sales compensation paid to retailers and their 
employees is not tied to LO activities, as dehned by CPP6, because: (1) the sales compensation Is not 
paid by lenders; (2) the amour>t and type of sates compensation is not dependent on whether a home is 
purchased with cash or financing, lender irniemives, or loan terms; and (3) the compensation is clearly 
for sales services that are not loan cclgination activities. Just as a real estate agent's sates commission 
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does not make them an ID under CFPB rules, a similar distinction is needed for those selling 
manufactured homes. 

S. 682 excludes manufactured housing retailers and salespersons from the definition of a loan 
originator, so long as they are only receiving oompersation fof the sale of the home. This is the same 
standard applied to real estate agents selling site>built houses. The legislation would preserve existing 
requirements that an individual selKng manufactured homes be licensed as a mortgage originator if they 
receive compensation from a lender, mortgage broker or mortgage originator for loan origination 
activity. 


Conduslon 


MHI appreciates the opportunity to share its point of view concerning the impact of regulatory burdera 
on rnortgage credit for rnanu factored housing. We urge the Committee to work expeditiously to pass S. 
682, The Preserving Access to Manufactured Housing Act. These are modest modifications, but they are 
much needed to alleviate the challenges facir>g working Emilies seeking quality affordable housing and 
families currently living in manufactured housing- We are eager to work with the Committee to reduce 
the regulatory burdens harming consumers in rural America seeking to purchase or sell a manufactured 
home. 


Testimony of the Manu^ctured Housing Institute 
Senate Banking Committee 
April 16,2015 
Pages 




154 


SM an teAvf aTGory icotia 

Below please find NAHREP's statement which we would lihe entered mto the record and appreaate being 
shared with Chairman Shelby and Ranting Member Brown in advance of the Thursday hearing at lOAM - 


Dear Chairman Shelby and Ranliii^ Member Brown 

We wnte to you today In advance of tomorrow s hearing enbtled "Regulatory Burdens to Obtaining 
Mortgage Credit" to urge you to focus some of your attention on the 15 percent of Hispanic consumers 
who are excluded by the outdated credit sconng models required by the GSEs who could have access to 
mortgage credit if newer , more inclusive scoring modeb are emplr^ed by lenders. We also want to thank 
you for addressing such an important topic in this heanng and hope to continue to be a part of the 
dialogue on this and other issues going forward. 

By way of background, the National Association of Hispanic Real Estate Professionals (NAHREP) s The 
Voice for Hispanic Real Estate and proud champions of homeownership for the Hispanic community with 
over 20,000 members across the country. NAHREP k a purpose-driven organization that is propelled by a 
passionate combination cf entrepreneurial spirit cultural heritage and the advocacy of its membeis. Our 
mission IS to advance sustainable Hispanic homeownership. NAHREP accomplishes Its mission by - 11] 
Educating and empowering the real estate professionals who serve Hispanic home buyers & sellers, |2) 
Advocating for public policy that supports the trade association's mission, and (3j Facilitating relationships 
among indusiry stakeholders, real estate piactitioneis and other housing induslry professionals. 

As you consider some of the hurdles that consumers face in obtaining a mortgage, there Is a particularly 
vulnerable set of potential mortgage borrowers we urge you to consider - unscored consumers who the 
traditional models prevent from even being considered for a mortgage. Currently, through their seller- 
senrice guidelines, the GSEs "lodr-in" models based on outdated data from the 1990s -needlessly 
excluding millions of creditworthy borrowers from the mortgage market Newer more mcluswe models 
can generate a score for 9S% of consumers with credit files at the three credit reporting companies, 
including 30-35 million consumers typically not scored by conventional models. 

VantageSoore Solutions recently examined the impact that adoption of Its most recent model would 
potentially have were it to be accepted by the GSEs. Based on acceptable industiy assumpbons, 344.000 
new households could access mortgage credit and a 32 percent increase in mortgage lending to 
mtnorilles based on 2013 can be achieved. 

Moreover, according to our lOMStateofHisoanIcHoiiieownershIn Report the rate of Hispanic 
homeownership last year was 45 percent the lowest rate in 15 years and sgnificantly below the 50 
percent rate seen prior to the Great Recession. In overall fgures, the number of net homeownership 
gams declined from an increase of 347.000 in 2012 to a notably smaller inoease of just 54,000 in 2014, 
According to government data, Hispanic mortgage applicants were twice more likely than white 
applicants to be denied a loan from a GSE in 2014. 

We urge you in thestrongest teims to look into the effect this has on minority populations and 
millennials gnren their use of technology, their lifestyles, and demographic trends across the country, and 
recognizing that these consumers do not use credit the same way as previous generations. 
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NAHREP supports strong underwntmg guidelines and sustainable homeownership and wanu to ensure 
that the right consumers are quallfyu^ for mortgages - not any consumer. But all consumers, including 
minontv groups, should have the opportuntty to be evaluated by a potential lender and should not be 
excluded by outdated models. 

We respectfully ask thatyou include this letter and its attachment in the record of the hearing. Again, we 
thank you for tackling tins enormously important issue and look forward to continuing our dialogue. 

Smcerely. 

Gary Acosta 


mm 


Gary Acosta 
CO'founkriCtO 

S91 Camtno de la Relna | Suite 720 I San Oiefo, CA 92100 

Office a58422«S046) MoMe619>723-7276 
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The Honorable Richard Shelby 
Chaitman 

U.S. SnuUe Committee on Qanlciii^, 
Housing, and Urban Affairs 
534 Oirksen Senate Office Building 
Washington, D.C. 20510 


The Honorable Sherrod Brown 
Ranking Member 

U.S. Senate Committee on Banking. 
Housing, and Urban Atfairs 
534 Dirksen Senate Office Building 
Washington. D.C. 20510 


Re: Regulators Burdens to Obtaining Mortgage Credit 
Dear Chaiman Shelby and Ranking Member Brown: 

(3n behalf of the National Association nf Federal Credit Unions (NAFCU), the only trade 
as.sociation exclusively representing our nation's federally chartered credit unions, I write today 
to submit comments in conjunction with tomorrow's fiill committee hearing: "Regulatory 
Burdens to Obtaining Mortgage Credit." We thank you for holding Ihis important hearing. 

While credit unions did not participate in the widespread proliferation of subprime loans that led 
to the financial crisis, they are subject to new rules and requirements in mortgage lending that 
emerged from the crisis. In 2013, the Consumer Financial Protection Bureau (CFPB) 
implemented eight new motigage rules, seven of which were fmaliTsed in October of 2013 and 
were effective by January of 2014. A majority of credit unions are small financial institutions 
which operate with a limited staff. It is a struggle for them to keep abreast widi the constantly 
changing regulations and growing regulatory burden. Congressional and regulator action to 
provide relief and assistance in the areas outlined in this letter will assist credit unions in 
providing mortgage credit to their I OO million members. 

Qualified Morteages 

NAFCU continues to have serious concerns about the “Qualified Mortgage" (QM) standard. In 
short, given the unique member-relationship credit unions have, many make good loans that 
work for llicir membm that don't fit into all of the parameters of the QM box and fall into the 
"non-qualified mortgage" categoiy. NAFCU would support the changes outlined below to the 
QM standard to make it more consistent with the quality loans credit unions are already making. 


Foims and Fees 

NAFCU strongly supports bipartisan legislation to alter the definition of "points and fees" under 
the “ability-io-repay” role. NAFCU has taken advantage of every opportunity available to 
educate and discuss with the CFPB on aspects of the ahility-lo-repay rale that are likely to be 
problematic for credit unions and their members. While credit unions undeistand the intention of 
the rule and importance of hindering unscrupulous mortgage lenders from entering the 


NAFCU I Vour Creel Connection to Education, Advocacy t Advancement 



157 


marketplace, il is time for Congress to address unfair and unnecessarily restrictive aspects of this 
CFPBruIe. 

NAFCU supports exempting from the QM cap on points and fees: (1) affiliated title charges. (2) 
double counting of loan officer compereaiion, (3) escrow charges for taxes and insurance, (4) 
lender-paid compensation to a correspondent bank, credit union or mortgage brokerage firm, and 
(5) loan level price adjustments which is an upfront fee that the Enterprises charge to offset loan- 
specific risk factors such as a borrower's credit score and the loan-to-value ratio. 

Making important exclusions from the cap on points and fees will go a long way toward ensuring 
many affiliated loans, particularly those made to low- and moderate-income botrowers. attain 
QM status and therefore are .still made in the future. 

Loam Held In Ponfollo 

NAFCU supports exempting mortgage loans held in portfolio from the QM definition as the 
lender, via is balance sheet, already assumes risk associated with the borrower’s ability-to- 
repay. 

40-year Loan I’rodwl 

Cr^t unions offer the 40-year product their members often demand. To ensure that consumers 
can access a variety of mortgage products, NAFCU supports mortgages of duration of 40 years 
or less being considered a QM. 

Debl-lo-Incom Italia 

NAFCU supports Congress directing the CFPB to revise aspects of the 'ability-to-repay' rule 
that dictates a consumer liave a total dcbt-to-income (DTI) ratio that is less than or equal to 43 
percent in order for that loan to be considered a QM. This arbitrary threshold will prevent 
otherwise healthy borrowers from obtaining mortgage loans and will have a particularly serious 
impact in rural and underserved areas where consumers have a limited number of options. The 
CTPB should either reraov'e or increase the DTI requirement on QMs. 

CFPfl's Deflnilm of Rural Area 

NAFCU supports S, 1916, the Helping Expand Lending Practices in Rural Communities Acl, 
introduced by Leader McConnell. This bill would be helplul to small creditors, including credit 
unions, as they deal with the CFPB's "rural area" definition particularly as h relates to the 
ability-to-repay rule. 

We are also pleased that the CFPB has taken steps to improve its small creditor exemptions, but 
aspects of die proposal remain problematic. We believe the CFPB must go farther than iut 
arbitrary definition of small crrxlitor and recognize that all credit unions are small creditors. We 
would encourage the Bureau to use its authority under Section 1022 of the Dodd-Frank Ad and 
exempt all credit unions from the burdensome mortgage rules. 
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TILA/RESFA 

Dodd-Ftank directed the CFPB to combine the moilgagc disclosures under Uic Trulh in Lending 
Aci and Real Estate Settlement Procedures Act. Under this mandate, the Bureau, in November of 
2013, released the integrated disclosures rule. This 19CK)-page rule requires a complete overhaul 
of the systems, disclosures, and processes cuiiently in place for a consumer to obtain a mortgage. 
For example, the rule mandates the use of two disclosures; the three-page Loan Estimate (which 
replaces the Good Faith Estimate and initial Truth in Lending Disclosure); and the live-page 
Closing Disclosure (which replaces the HUD-I and final Truth in Lending disclosure). There are 
also a number of stringent timing requirements and other substantive changes lenders must 
follow. The rule is effective August 1 , 2015, but lendeis are still feeling pressure to he compliant 
on time. The sheer magnitude of this rule, read in conjunction with the totality of the other 
mortgage rules, has created a very burdensome regulatory environment and many credit unions 
are finding it difficult to continue lending. Credit unions must comply with the current 
disclosure requirements, which are extensive, and they must prepare their compliance solutions 
for the upcoming ones effective in August 1, 2015, fimher exacerbating costs. We arc pleased 
that National Credit Union .Administration (NCUA) Chairman Debbie MaU indicated to N AFCU 
in a March 2d. 2015, letter that NCUA examiners would be looking for “reasonable and good 
faith efforts by credit unions toward substantial compliance with the new rule as of the effective 
date.” We hope that the CFFB will Mow suit and provide similar guidance on this issue. 

Wc would also support a legislative change to ensure that a consumer is not precluded from 
closing a mortgage because of a legal technicality, by protecting the right of a consumer to waive 
the requirement that certain mortgage disclosures be provided to the consumer 3 business days 
before closing. 

FHFA Proposed Rule 

In September of 2014, the Federal Housing Finance Agency (FHFA) released a proposed rule 
that would establish new a.sset threshold for both Federal Home Loan Bank (FHLB) applications 
and ongoing membership. Specifically. FHLB members and applicants tvould be required to 
keep 1 percent of assets in home mortgage loans. Also, current FHLB members would be 
required to hold at least 10 percent of assets in residential mortgage loans on an ongoing basis - 
a marked change from the current rule, which only requires this 10 percent threshold at the 
application stage. The proposal would also require FIlLBs to evaluate member compliance 
annually and to terminate membership after two consecutive years of noncompliance. 

This proposed rule threatens to severely hamper credft unions’ access to the valuable services the 
FHLBs provide and must be careftilly considered for its full impact before moving forward. In 
2007, 1 1.4% of credit unions were members of an FHLB, representing 61.7% of total credit 
union assets. Today, however, 19% of all credit unions ate members of an FHLB, and there 
credit unions represent 75.8% of the total credit union assets and this number continues to grow. 
This growth of credit union membership in FHLBs only underscores the need to ensure that the 
eligibility requirements for membership in FHLBs are set appropriaUtly. Unfortunately, this 
proposal would disenfiancliise over 1 million credit union member-owners liom receiving the 
benefits of FHLB resources as their institution's membership would be terminated under the 
newly proposed requirements. 
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While NAFCU appreciates FHFA’s iniemion of fostering Flfl.B's housing finance missions, we 
believe the current regulatory requirements effectively ensure that FHLB members demonstrate 
ongoing commitments to mortgage lending in their communities. For example, when an FHLB 
member borrows an advance, it must provide eligible collateral to secure the advance. Nearly all 
eligible types of collateral which are determined by Congress, are related to hoiuting. In 
addition, current members must certify their active support of housing for first-time homeboyers 
to the FHFA every two years through the Community Support Statement. Further. FHFA has 
failed to provide any data or empirical evidence to support its claims that the FHLB system is at 
risk because some members may not meet the proposed asset percentage requirements on an 
ongoing basis. Given the sufficient existing requirements, and the lack of riatistical support for 
the proposed changes, NAFCU does not believe FHFA needs to move forward with the newly 
propos^ “ongoing" membership requirements for depository institutions in this rulemaking 

Further exacerbating this issue for credit unions is the .statutory exemption for FDIC-insured 
banks with under $1.1 billion in assets from the 10% requirement as outlined in the Federal 
Home Loan Bank Act. In addition to seeking changes to the underlying FHFA proposal NAFCU 
believes this discrepancy also needs to be addressed to ensure an even playing field between all 
financial institutions including credit unions on this matter. We would urge the committee to act 
on this matter and create parity for credit muons. 


NCUA’s Risk Based Capital Proposal and Mortnire Servicine Assets 

NAFCU supports bipartisan legislation that has advanced through the House Financial Services 
Committee that would require the federal financial regulators, including the National Credit 
Union Administration (NCUA), to study the appropriate capital requirements for mortgage 
servicing assets. Relative to NCUA's recently proposed risk-based capital system, this legislation 
would promote much-needed transparency, require a thorough analysis of the proposal’s impact 
on mortgage servicing assets and generally encourage NCUA to consider the fiiU impact of the 
costly proposal and how it will affect the ability of credit unions to make mottgage loans to 
consumers. We would urge the committee to consider similar legislation in the Senate. 

Thank you again for holding this hearing and your continued focus on regulatory relief to 
community based financial institutions including credit unions. We look forward to continuing to 
work with the Banking Committee as you move forward in addressing many of these issues. If 
my staff or I can be of assistance to you, or if you have any questions regarding this issue, please 
feel fiec to contact myself, or NAFCU's Vice President of Legislative Affairs Brad Th^ at 
(703)842-2204. 


Sincerely, 



Senior Vice President of Government Affairs and General Counsel 


cc: Members of the Senate Committee on Banking, Housing, and Urban Affairs 
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Be hbtbnal Association of Moitgege Brokers appceciales this oppoitmuty to addiessceitain 
regulatoiy burdens that aie having a significant adveise aSect on consumers' ability to obtain 
mortgage credit. 

NAME is the only national trade association ckvoted to repiesenting the mortgage broker 
industry. NAME ^aks on behalf of mote than 50,000 mortgage professionals in all 50 slates 
and the District of Columbia Ourmembeis are independent smallbusinessmenand women 
who adhere to a strict code of ethics and best lending practices when asisling consumers 
through the loan process. We typically maintain business relationships with various lenders to 
provide consumers with mulbpie financing options. These partnerships atlow our members to 
offer consumers the most competitive mortgage products available 


We commend the Conuniltee for holding this important hearing to identify, eicamine and address 
the underlying burdens that so many consumers ate still facing today when seeking to obtain 
mortgage credit. 
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I. Summan 

NAME like our sisler Irade groups. Is very concemed dial cnasuniers are being lianned by 
certain unimeiided consequences slemining I'rom regulalot)' requireinenls in die Dodd-Frank .Act. 
Specifically. Ihe steady rise in regulator^' compliance costs, loan originating entities' fear of 
action by the Consumer Financial Protection Bureau, and a lack of clear and reliable regulatory 
guidance is adversely an'ectingtlie alfordabilily and availability of motlgage credit for 
consumers and delaymg our housing recovers. 

Tlie cost of regulatory compliance has .surged beyond S7.0I1I) per loan. As a result, mortgage 
broker companies, small lenders and community banks are incrca,singly leaving die primary 
mortgage origuialion market. Widi less competition, consumers across die board are facing 
increased co.sls. Ilouer er, we are seeing a particularly disparate impact on low- and moderotc- 
mcome borrowers 

NrWIB believes Ibis erosion of competition in die marketplace stems largely from a simple 
definitional error in Ihe Dodd- Frank Ael, u hicli is greatly increasing the cost to consumers 
seeking loan amounts under SI SO.OOO and making it viniially impossible fur mortgage broker 
entities to serv e those borrowers. Our testimony focuses on the harm this is causing consumers. 
Ihe technical correclion dial we believe will solve Ihis problem, and Ihe impact of the broker 
biuiiKss model. 

II. Dodd Frank Art ■ Creditor Paynirnis to Broker Firms • Etplanalion of the Problem 

NAMB believes that there Ls a delinitional error in Ihe Dodd-Frank Ac 1 an'ecling the calculation 
of points and fees for Qualified Mortgages. We are confident that it could not have been the 
intent of Congress to include payments froin creditors to mortgage broker entities In die 
calculation of polnlv and fees, because such payments are already included in Ihe rate established 
and ofl’ered by the eredilor Nevertheless, raider current CFPR regulations, mortgage broker 
companies are forced to double-count dicir bu.slnes.s and operational costs within Ihe .1% cap on 
points and fees for Qualified Mortgages while every other originating enlity is not. 

Mortgage broker companies are generally .small businesses. With an increase In labor costs 
stemming from recent Department of Labor regulations, and widi Ihe steady increase in the cost 
of employee healthcare, small businesses are seeing (heir uperalioiial expenses skyrocket. The 
CFPB’s inlcrprelation of the Dodd-Frank Act as requiring only mortgage broker companies to 
double-count their busmess anil operational c.'cpenses and still remain within die cap for 
Qualified Mortgages places broket entities at a sigiiilicant prieing disadvantage as compared 
with every other market participant. 

Recently the CFPB acknowledged this problem ol'double-eounling in aiiolher area. In its final 
rule on Loan Onginalot Compensation issued May 29, 2013. die CFPB took eoircclive acliou 
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and excluded rronilheoalculalionorpoiiils and ftfcs paxmenls from niorlgage broker companies 
la Iheir employee loan otlicers. 

‘Because rravmenla hv munuage brokers lo Iheir employees abead\' have been capliued 
in ihe points and fees calculalion. excluding such oavnieiils will facililale coitiBliance 
wilh the points and fees regulaloix regune hx eliminating Ihe need for further 
mceslrealion uilo the morlease brokers' employee comneiisalion nraclices. and hx 
making sure lhat ail creditors annlv the nrovision consislenllv. lEinnliasis addcdl ll will 
also eS'eetuale Ihe purposes ol’TILA by prevenling ihe points and fees calculalion from 
being artincially inllaled. Iherehy helping to keep mongage loans available and 
alfondable by ensuring lhat they are subject to tlie appropriate regulatory rramework with 
respect lo qualified mortgages and the higli-cosl m<a1gage tlireshold.'’ CFPB Final Loan 
originator compensation mle, page 76 May 29, 2013. 

This was extremely helpful, and w e believe a correct inlerpreialion of Ihe Dodd-Frank Act 
However, despite identifying tlie same problem of double-counting with aeditor payments to 
mortgage broker companies, and despite acknowledging Ilial mortgage broker companies arc at a 
disadvantage vis-a-vis Iheir compelilois, die CFPB remains unahle. in llieir estimation, to lake 
similarly neces.sary coirective action with regard lo creditor payments to mortgage broker 
companies. The reason for this, cited by tlie CFPB. is because of language in tlie Dodd-Frank 
.Act attempting to define which mortgage entities' fees should be included in Ihe points and fee 
calculalion for purposes of determining a Qualified Mortgage. In relevant part. Section I431(c| 
(A) of the Dodd-Frank Act (current SecUon l(B(bb)(4)(B)ofTILA) provides: 

“( B) all compensation paid directly or indiredly by a consumer or creditor lo a mortgage 
originator from any source, including a mortgage originalor lhat is also Ihe creditor in a 
lable-l'unded transaction:" 

Experts within and outside of the CFPB believe this deliiiitional language, which is prevenling 
tire CFPB from excluding creditor pav'ment.s to mortgage broker companies from the calculalion 
of points and fees, is actually a draDing error in lire Dodd-Frank Act. 

Any amount that is already reflected in the rale of a loan should not he included in the 
calculalion of points and fees The CFPB utilized it's Congressionally-granted power to exclude 
from Ihe Qualified Mortgage definition of poinls and fees any payments from a credhor to the 
creditor's employees. In its release published in Ihe Federal Register June 12. 2013. (78 FR 
3M29). the CFPB additionally pointed-out that a similar result should occur for payments from 
lenders lo mortgage broker eonipanie.s and iheir loan originator employees since such fees are 
already rellecicd in tlie mortgage rate and are being coitnied twice. 

‘‘The final rule excludes Irom points and fees loan originalor compensation paid by a 
consumer to a mortgage broket when that payment ha.s already been counted toward the 
points and fees thresholds as pan of Ihe finance charge under § l026.32(b)(IXi)-Tbe 
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linai rule also excludes Kxioi po'mLs and lees coaipensulion paid hy a mortgage hruker lo 
an employee of tlie mortgage broker because llial cornpenulion is already included in 
points and fees as loan originator compensation paid by the cunstimcr orlhe creditor to 
the mortgage broker." 

This pnnciple is I'urther supported and e.xtended by the CFPB in ifs Final Rule on Integrated 
Mortgage Disclosures that lakes aDecI on August 1, 2015. In that Filial rule the CFI’B declared 
lliat the disclosure of mortgage broker compensation is iiol a beneficial aspect of the transaction 
and only confuses the consumer as lo llu consumer's real costs for llte transaction .\s such, 
beginning .August 1 . 20 1 5 mortgage brokets w ill no longer be reipiired lo disclose on the Loan 
Feitiniate and Closing Disclosure Foims any compensation they receive from the creditor. 

The option for a consumer lo select a market rale above par alleviates the need for the consumer 
10 pay a mortgage broker company any fee out of eonsiinicFs personal funds. TTie abov e par rate 
enables the creditor lo compensate the mortgage broker company directly riiis being the case, a 
payment from a creditor lo a mortgage broker company should not be counted in Hie 3% cap on 
points aiul fees forQualitlcd .Mortgages because tins pay ment is already accounted for within tile 
interest rale chosen by the consumer 

In order fora fair and competitive marketplace to be reestablished, paymenfs from a creditor lo a 
mortgage broker company must be e.xcluded from the Qualitled Mortgage poinls and fees 
calculation. 

III. Luck of Compclilhin Hurls Consumers 

Fmpirical studies have shown that mortgage brokets oiler better lemts. on average, than 
depository lendeis and other creditors.' Specillcally. these studies show that in areas with a 
higher concentration of mortgage broker.s consumer choice is greater and consumers generally 
receive lower mieresi rales from brokers in that area.^ Conversely, where there are fewer 
mortgage brokets competing in a given market and lines les.s compelilioii. consumers typically 
pay lugher inlercsl rales.’ 


' Amany 0 Aoshasy, Chegoiy Elliehauseti JbYoshialiiShiiii ataki The Fncinj <jf i'uhgiime klongagis bf ilongtigt 
Broken (»tdLeuakrsi2|Juh2n051 tunpublislKd tnanu.'cniH). m'aikbU or bnpT/www chicsgofed cagp 
digjial as5ei»'«hcis'«enlstXi05/piuraises_iind pitfalls’roper jnemg pdf (findjrg that "bioker.orginaled 
mor%agcs ate less costly to the botrowa than leadetsxtgDnled ncrlgages after hsildiiig other lom lans and 
bcamwer charartenstics ooRStaDl~j 

' See M Caiy Cote at Keith D Haivey..l/or/ji/{e Broken m/klorlgaie Role Simixk: Their Pnimg InfloetKe 
Dejreiidsaii lteisfiiorlu/od’liijK. 191, HrtJSINORES 153. 16S (2010) rOuriesulIssuppon cur hypothesis that the 
mortgage broker ts a beUer informed agent and dvw that in geneial as moi^e broker density increases, holb the 
tdielihood of a rale spread occumng and the sire of a rate spread dectinea, while the loan approval rale iia,neaaes " 

’ See id at l67Aitt 
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As an exampli oflhis, a recent examinalinn of closed loans in Duval County Florida found that 
die average net consumer closing costs for a creditor transaction was S6,22Z u bile the net cost 
to consuniets in broker transactions. aAer credits were appi ied. was $3,479. Tliis is a greater 
Uian S30(X) per loan cost savings for consumers obtaining loans from mortgage brokets. We 
believe Ibai furlbcr e.vaminaliun and analysis ol'lbis pricing disparity between creditor and 
mortgage broker transactions will reveal similar results across tbe cmmtry. 

.VA\IB is deeply concerned that u itboiU a corteclion to tbe delinitional etror m tbe Dodd-Frank 
Act tbere will be fewer and fewer mortgage broker companies in many area.s. and a signillcaitl 
disparate impact will be fell by low- and moderate-income consumers wbo have no option but to 
obtain loans from laige national banks. This is an uni'ortunale reality that is already affecting 
many consumers across the country and should not be allowed to get any worse. We re.spedfully 
uige this Committee and Congress to take cotralive action as soon as passible. 

IV. Mortgage Company Fiseil C ompensation 

Since 2111 1. all compensation paid by creditors to mortgage broker companies is fixed, without any 
possibility for variation from transaction to lnms.iclism. as a result of the 1 nan Originator 
Com|)ensalion Rules Lssiied by the Federal Reserve Board and tiie CIT’B. This is a .strong 
additional layer of consumer protection for borrowers utilizing a mortgage broker company and 
another reason why creditor compensation to a broker company should not be douhle-eounled in 
the dellnilion of points and fees. 

I'nder these parameters, not only are loan originators working for mortgage broker companies 
prohibited from steering eonsuinets toward a particular loan or lender, there is no incentive for 
them to do so. Makbig tlie small, but siguiticani correction to tbe definition of poutis and fees ui 
the Dodd-Frank Act that N.AMU is encouraging will not put consiuncrs at any tisk. Rather, this 
simple change in definition will work to protect coiisumeis from harm by preserving and 
enhancing eompetitioa and saving consumers money at live closing table 

V. Policy Kccotmncndations Conclusion 

\A.\IBtlunb tlie Comniillec for this opportunity to submit testimony for the record. We 
believe compensation paid from the creditor to a mortgage broker company, which is taken into 
account when the creditor sets tlie interest rate, should not be included in the 3% points and fees 
calculation for Qualified Mortgages. We look forward vvotking wKh iIk Committee to conrect 
w hat we bebeve is merely a definitional error and resolve this unintended consequence of tlie 
Dodd-Frank Act in order to alleviate any further lianti to consumeis and help preserve and 
restore eompetition to the maiketplaee. 
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^mman ftnancnt Swicea AviOcmUon 

Regulatoi'} Buiilens to Oblaininu Moi1i>age Ci-cdit 
ScoaK Banking Hearing 
April 16. 2015 

It is lime to examine Ihe impact that the Dodd-frank Wall Streel Rcl'onn and Consumer ProtceUon 
Act (Dodd-Frank Act) has had on Ihe mortgage market. Five years ago. Congress pa.ssed to Dodd- 
frank Act to protect consumers and prevent another ensis. While tlic Amcncan f inancial Services 
Association (AFSA). the association ofeonsumer finance companies, agrees with that intent, vse 
helieve lliat the lasv and Ihe regulations implementing it have gone loo far. Too many consumers 
with less-lhan-perl'cci credit histories are unable to gel loans. Borrottcrs who are able to qualifv 
for mortgages are lacing increased costs. 

By enacting a broad definition of a Qualified Mortgage and by selling the threshold for high-priced 
mortgage loans loo low. many consumers do not Itave access to credit. Because the excessive 
penalties that apply to violations of tlic proposed rules on higher-priced mortgages aie very 
significant. Ihe secondary market has shied away from buying higlier-priced mortgage loans. As 
W'c have already seen, many lenders will not make loans if the secondary markei will nol buy them 
The public IIMDA data reflals that Ihe numbei’ of high-cost loans has dropped dramahcally 

The increased restrictions, penalties and stigniati/aiion liavc restneted the availability of credit for 
consumers with Icss-lhan-pcrfcci credit histories As a result of iIksc incrca.scd ri.sks, very few of 
these loans an; being made. The few that arc made arc far costlier, burdening families least able to 
bear Ihe expense. 

1 Icre's an example from an AFSA nKmlier in Alabama: 

A customer that was self-employ ed needed Sdti.OUil to send his twin daughters to a 
major university in Alabama. The customer owned a ihnving restaurant business, 
but atlcr 2009 he had a couple years where his gross sales went down around 15 - 
2U* ii. largely due to a dip in the economy. He also had a couple credit cards that he 
laid to cany a larger than nonnal balance which hud an ellect on his credit score 
Although lire customer had a relationship willi several bank's for many years (and 
never had any issues): when he approached these banks for a home equity loan to 
send his daughters to college, they told him ‘no” Due to his debt load, reduced 
gross sales, and slightly lower credit score, they would not help him. 

This customer had taken out small, unsecured loans fmm a traditional installment 
lender for years. .So. he came again to discuss his situation I le owned his home free 
and clear, and it had an appraised value of over S200.000. He needed SdO.OtXI - 
STU.tiflfi for college tuition and about $10,(100 to put back in his business (which 
had increased sales over the past 2 years). .After the lender took the application, it 
sent him to the 'requi red couicscli ng services'' associated with high-cost loam. The 
counselors tried to convince the customer that he did nol need to mortgage his home 
at a higher-micrcsl rate. The lender's understanding was that they were to discuss 
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llie rate and risk of a high-cost loan Nit not "steer a customer” to NW seek 
rinancing. Hie gentleman was quick to tell them lliat the lender had already talked 
to hhn about the rate and the other items associated witli the loan, but that tlie banks 
that always made him loans were now not willing to help him. His need for credit 
did not go away because of the economy or challenges of ninning a business, just 
a souree of credit. The lender was able to make this loan for and the customer hxi 
made his payments, as agreed 

High-cost lendeis (a govemment tenn). have to tlglil to help their customers. Tlie 
average time from application to funding a real estate loan is almost three weeks or 
more Five years ago. this process took under a week. When these customers need 
money, it is not normally a luxury, it's a need. 

Here are other e.vamples from a traditional installment lender's customers in Missis.vippi: 

Customer A has had accounts w hh the lender since a least 200$ Even though she 
has exemplary credit history, she is unable to consolidate and refinance her loan 
because she baby-sits and cleans houses - sources of income that are unverillable. 

Customer H was unable to get counseling and so she could not get approved for a 
loan. Slie attempted to contact multiple approved counseling agencies, but was 
unable to get help. 'The Nanch manager attempted as well, but w.as unable to speak 
directly to someone, flie aistomer Is now filing for bankruptcy. 

CiLstomer C has limited nicume Irom her relneraenl She has rental mcome from 
her nephew, but is umible to prove it. The new laws have kept her from being able 
to refinance her account and lower her monthly payment due because slie is unable 
to verify all of her income. She has been a real estate customer w ith the lender since 
1 996 and has an exempkary credit history . She does not understand why the lender 
cannot help her, since she pays her bill every month 


We ask Congress to modify tltcse restrictive laws and regulations so dial they actually, not just 
purportedly, help consumers. 
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Statement for the Record 
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Hearing on Regulatory Burdens to Obtaining Mortgage Credit 
April 21, 2015 


Chairman Shelby, Ranking Member Brown, and distinguished Members of the Committee-. 

The National Comnmniiy Reinvestment Coalition (NCRC] appreciates die opportunity to 
provide this written statement for the record of the April 16, 2015 hearing on Reguktoiy 
Burdens to Ohtalninfi Mortfiuge Credit. In this statement, we will share with the Commtttee 
many of the comments we have shared with federal agencies involved In housing finance, 

NCRC is a nonprofit, nonpartisan association of more dian 600 organizations dedicated to die 
mission of building and protecting ivealth In America's iinderscrvcd communities. For more 
than 20 years, we have advocated to ensure vibrant communities for America's working 
families by actively promoting access to basic banking services and products, homcownership 
and the development of affordable rental housing, local business growth, and workforce 
training. Our members include comnmmty reinvestment organizations, community 
development corporations, community development fl nancial institutions, local and state 
government agencies, faith-based institutions, community organizing and civil rights groups, 
minority- and wonien-owned business associations, and .social service providers from across 
the nation 

Quite frankly, NCRC is concerned that several of the proposals before the Committee propose 
rollbacks to many of the important systemic safeguards and consumer protections enacted by 
die Dodd-Frank Wall Street Reform and Consumer Protection Act and regulations 
implemented by the Consumer Financial Protection Bureau (CFPB). The reforms under Dodd- 
Frank are critical to avoid another financial crisis that ripped apart American communities, 
resulting in millions of lost jobs and a period of prolonged economic recessioa 

Access to Mortgage Credit: Key to Economic Opportunity and Building Wealth 

The Great Receitsion is over, but that doesn't mean the average Americin is prospering. While 
the economy is adding jobs every month, many communities still suffer from economic 
insecurity. The economic situation of most families and cornmumUes has been negatively 
affected by the loss of homeownership and declines in home values and tight credit markets - 
in both home and small business lending - that continue to plague the nation. 
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Tbe recession revealed deeper problems in the foundation of the American economy. 

InequaUty is growing and economic mobility has decUned. The wealth gap between high 
income and middle- and lower-income people is at an all time high, and the racial wealth gap 
has grown. A 2014 Harvard Business School study characterized the struggles of working and 
middle-class Americans and small businesses as 'unsustainable.’’ 


The interplay between federal policies alTecting home lending, business lending and linancial 
institutions may seem abstract or inconsequential to some. But the growing wealth gap has 
everything to do with how, where, and to whom financial Institutions extend capital and 
credit, and government law and regulation impacts that significantly. 

Stabilizing communities and protecting and repairing the rungs on the ladder of opportunity 
starts with understanding what drives wealth creation in American communities and how 
most people build savings and wealth. As evidenced by the chart below, for most Americans, 
this doesn't happen through the stock market, it happens through buying a home or investing 
in a business or real estate. 


* Mctn*l| Peit«r iiid Ian W RArUn, 'AnEcowMtyOoaiHalf Istob,* Hmard Ismts School. S)14, avaitatili nl ' 
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Topi percent Next 19 percent Middle three quintiles 


I Prindpel Residence 


Liquid Assets Pension accounts 


I Corporate stock, 
financial swurltles, mutual 
funds, and personal trusts 


I Unincorporated 
business equity and 
other real estate 


I Miscellaneous assets 


Source: Wolff (2012) 


Ensuring broad access to mortgage credit for the low- and moderate-income and other 
traditionally underserved communities is especially effective for most Americans because they 
fuinil another essential need while building wealth. A home also puts a roof over one's head. A 
business can provide necessary income. In both cases, sustainable ownership has historically 
had demoD.strably positive effects on the community at large, including higher levels of civic 
participation, job creation and neighborhood stability, and evidence suggests this continues 
post-financial crisis.' 


>lbld. 
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The naboDwidr foreclosure crisis that led to a financial crisis and tlie Great Recession 
demonstrated that protections must be in place to guard against financial fraud and abuse, or 
else wealth creation will be stripped by unscrupulous actors and not captured by homeowners, 
small businesses, and communities. As such, the protections created by the Dodd-Prank law 
and the work of the CFPB, the Fair Housing Act, and the Community Reinvestment Act remain 
extremely critical. 

The following arc a number of recommendations that we offer to the Committee to assist in 
overcoming obstacles to obtaining mortgage credit in underserved communities around the 
country, 

Ensurina that the Secondary Mortoage Market Creates Opportunities for Access to 
Affordable Credit 

The current structure of the housing finance system helps create broader access to 
conventional financing than would otherwise exLst in a fully private market. Prior to tlie 
advent of the government-sponsored enterprises | GSEs), the 30-year fixed rate mortgage did 
not exist. Typical terms were less than 10 years, and often required deposits of SO percent or 
more. Such requirements put homeownership out of reach of most Araerians. 

There arc a variety of ways forward in reforming the housing finance system, but any that are 
undertaken must result In a secondaty mortgage market that provides clear access 
to affordable credit fur all creditworthy borrowers. Legislative action may not be wise or 
feasible at the moment, however unwinding Fannie Mae and Freddie Mac from 
conservatorship and allowing them to recapitalize would do a great deal to boost the housing 
market. FHFA and the Treasury Department should begin this process soon to create greater 
stability and accessibility to the mortgage market. 

Affordable HousIm Coals & The Enterprises' AfllrinaMve OblliBtlon 

A number of the recent moves by the Federal Housing Finance Agency (FHFA) have been 
encouraging: on mortgages with loan-to-value ratios between 95 and 97 percent; on revising 
and clarilying tlie Representation and Warranty Framework; and, importantly, on capitalizing 
the Housing T rust Fund and the Capital Magnet Fund. However, these actions alone are not 
enough. 

The GSEs are also subfed to affordable housing goals that have supported lending to 
creditworthy wurking-cla.ss borrowers for decades. Fannie Mae and Freddie Mac have made it 
possible for millions of creditworthy borrowers to become saccessful homeowners. 
Unfortunately, under FHFA'ssupervisinn, the GSEs’ role in facilitating affordable housing has 
been minimal. The Enterprise Housing Goals are at their lowest levels since numeric 
benchmarks were first established. Unless the Enterprises renew their historic commitment, 
long contemplated by Congress, ”to lead the industry" by setting a low-income home purchase 
target that the GSEs will have to "stretch" to meet then, quite simply, the table will be set for 
many of the nation's low- and moderate-income and underserved communities. The housing 
market will move further out-of-reach for millions more creditworthy borrowers. 
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FHRA has proposed three alternatives for the 2015-2017 Enterprise Housing Coals, We believe 
that the proposed benchmark standard is consistent with statutory mandates and 
Congressional intentand is the most legally defensible of the three alternatives FHFA has 
proposed. We also recommend a target goal of 28 percent, based on the GSE's past 
performance under comparable economic conditions and a similar market environment, 

These recommendations will better ensure that Fannie Mae and Freddie Mac are fulfilling their 
statutoiy obligation to foster a healthy mortgage market for low- and moderate-income 
families. 

Lower Guarantee Fees 

We are very concerned that the increases in the guarantee fees by Fannie Mae and Freddie Mac 
since 2009 are contributing to the affordability challenges facing many borrowers. The 
guarantee lees currently charged by the Enterprises well exceed what is necessary to support 
the extraordinary credit quality of the CSEs current hook of business. In particular, the strong 
credit quality ensured by the CFPB's Ability to Repay rule makes high guarantee fees less 
necessary. FHFA should encourage the Enterprises to lower their guarantee fees to reflect the 
reality of the GSEs position in conservatorship and to inaease affordability of mortgage credit. 

Alternative Credit Scoring Models 

There area number of issues around the current FICO credit score that is hniiting access for 
creditworthy borrowers: the GSEslncreasing FICO score requirements, the use of old 
versions of FICO, and the overall limits of FICO modeluig. Multiple studies have shown that a 
disproportionate share of low- and moderate-income individuals are left out of traditional 
credit scoring models and traditional trade credit lines, yet are fully capable of handling credit 
and monthly debt obligations responsibly. FHFA is currently reviewing alternative credit 
scoring models and we urge the agency to expedite that rcvietv. 

Encourane Housine Counseling 

Housing counselmg has consistently been proven as a successihl tool in helping borrowers 
achieve and maintain homeownership, lowering the likelihood of dehnquency and default. At 
the moment, bousing counseling remains optional for most home purchase programs, 
including loans hacked hy the FHA or the GSEs. By requiring housing cmmscling before receipt 
of an FHA loan, the FHA could further reduce its already low default rates. Additionally, FHFA 
could require or encourage the GSEs to make HUD-certified counseling mandatory, at least on 
low down payment loans, such as the new 97 percent loan-to- value product. Low default rates 
would make for a safer investment in the secondary market and a stronger and safer housing 
market overall. 

Enforcement and Improvements In the Community Reinvestment Act fCRAl 

Since it was passed In 1977, the Community Reinvestment Act (CRA) has helped infuse trillions 
of dollars m community reinvestment dollars into minority and lower income neighborhoods. 
The CRA is cribcal to driving bank investment in underserved areas around the country, it has 
generated well over $6 trillion in private investment for low- and moderate-income 
communibes. 
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Wc need a strong CRA now more than ever. The portion of home purchase loans in low- and 
moderate-income neighborhoods has stalled at 13 percent ^ in addition, the Federal Deposit 
Insurance Corporation's National Survey of Unbanked and Underbanked revealed that 7.7 
percent of households remain unbanked, and 20 percent of households are underbanked.^ On 
a number of fronts, we are concerned about the enforcement of CRA's core provisions and the 
lack of comprehensive and innovative thinking about many aspects of the Act CRA 
examinations should focus more keenly on whether or not banks are achieving results in the 
communities they serve. 

CRA ExamiimUon Grade Innation 

Overall, we believe there is grade inflation in CRA bank examinations. For example, from 2012 
to 2014, 99 percent of banks examined by the Federal Reserve received a passing grade, with 
only five receivmg a "Needs to Improve" and one receiving a "Substantial Noncompliance”. Yet, 
continued tight lending standards and decreasing loan-to-deposit ratios at the biggest banks 
indicate that many creditworthy borrowers arc being denied access to credit. We think 
current examination results reflect a need to overhaul examiner training a limited view of CRA 
performance context, a lack of meaningful assessment area reform, and insufficient 
consideration of community input in the examination process. 

CRA Performance Context 

When conducting evaluations, bank examiners are to consider the "performance context" of 
the lending institutions. In other words, examiners are advised to consider factors such as the 
business opportunities available to a lending Institution and the size and financial condition ol 
the lending institution. Oirrently, banks are allowed to write their own performance context, 
ostensibly with a review from examiners. Performance context should always be written by a 
community development professional employed by a regulatory agency that has an 
understanding of the community where the bank operates. 

CRA Assessment Area Reform 

The geographical locations covered by CRA exams consist of metropolitan areas or counties 
that contain bank branches. When Congress enacted CRA in 1977, banks received deposits and 
made loans through branches. While some hanks still issue loans predominantly through 
branches, others make the majority of their loans through brokers and other non-branch 
channels. Though the CRA regulation stipulates that assessment areas include geographical 
areas containing bank branches, the regulation also states that assessment areas include other 
geographical areas in which the bank has originated or purchased a substantial portion of its 
loans.’ Despite this regulatory clause, the federal agencies usually adopt a narrow definition of 


' 2013 MMDA dau. Federal Reserve Report 

* FDIC, Nalioual Survey of II ubauked and Underbanked, avallalde al 
hllns:,^rvvu'\vfdif.eov.riie\vs.'oevvs/pre-'is/20Mi'|rrM0‘J 1.111011 


^ See Secllnn 345.41 of the FDICs CRA leguiilion available vda 
tllii:.''www.fdk-.a)v/n;niblioas.>comiiiuiillv;communilv,'lndexhiml 
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assessment areas for banks that issue most of their loans through non-branch channels. 

Expanding assessment area coverage would have a positive impact on low- and moderate- 
income borrowers as well as minorities. Harvard's |olnt Housing Center finds that banks issue 
higher levels of loans to low- and moderate-income borrowers and communities inside their 
assessment areas than outside assessment areas.'’ It stands to reason tliat banks will issue 
more loans to traditionally underserved borrowers and communities in areas where they arc 
examined. Thus, expanding CRA's examination scope will promote housing and economic 
development in modest income communities and there will be a much clearer picture of how 
banks are actually performing. 

Bank Brandies & Alternative Delivery Methods 

The disproportionately high number of branch closures in low- and moderate-income 
communities suggests that many banks need to reevaluate their closure plans to ensure that 
they are adequately meeting the financial needs of underserved communities. The provision of 
online and mobile services alone is insufficienk To warrant CRA credit, it must be clear that 
those services are accessible to low- and moderate-income individuals and geographies, arc 
actually adapted, preferred and that they complement other methods for communities to 
engage financial institutions. These services are not, and should not be, a replacement fur full 
service branches. Negative marks should be given on the CRA service test for banks that pull 
out of low-and moderate-income neighborhoods through branch closures, particularly when 
no viable alternative service delivery method exists 

By adopting pracbces that engage the community and examine community impact, such as 
conducting community impact assessments before filing notice of a branch closure and inviting 
community stakeholders to participate in a discussion of how the bank will otherwise meet its 
obligation to provide access to credit and capital, banks can demonstrate their commitment to 
ensuring that the financial needs of all communities are met. 

CofltliBign 

In conclusion, we thank the Committee for providing tlie National Community Reinvestment 
Coalition, and the 600 community-based, member organizations that we represent, the 
opportunity to share out thoughts on the regulatory actions that might most facilitate access to 
mortgage credit tor low- and moderate-income creditworthy borrowers and underserved 
communities. We reiterate our concern about several of the proposals being considered by the 
Committee that seek to rollback provisions of Dodd-Frank and restrict the ability of the CFPB 
to implement rules that are designed to protect consumers. Instead, we urge the Members ot 
the Committee to consider the recommendations we have offered. 


^ The loiiU Center for BoiutugSludJesal Harvard UulvenUy, The 25Bi Anniversary ofrheComrmimtyRetnmtment 
Act: Access to Capitol la an f vuMiy Financial Semaes System. Maah 2002. 
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Regulator; Burdens to Obtaining Mortgage C redit 
Dear Chairman Shelby and Ranking Member Brown: 

On behalf of the Credit Union National Association (CUNA), thank you fct holding this 
important hearing entitled ‘ Regulatoty Burdens to Obtaining Mongage Credit” and for 
allowing us to submit our views on this important topic CUNA is the largest credit union 
advocacy oiganizalion in the United Stales, reptesenting neatly 90% of America’s 6,300 
state and federally chartered credit imions and theit 102 million members 

Access to affordable mortgage credit on flexible lemu is a key that helps unlock the 
American [beam for many families As memher owned, not-for-profit financial 
cooperahves, credit unions seek to meet membeis’ demand for sound financial products 
like mortgi^cs. hut often face sigmficant regulatory barriers as they try' to help members 
achieve homeownership or expand the stock of affordable rental homes We welcome the 
opportunity to commeiil on a few of those batiiers and to oftet suggestions tor relief. 

Dwm aM Portfolio MortMaes OM 

Many regulatory baniers arose out ofa genuine desire to make the mortgage system safer 
or more equitable, but all too often, there are unintended consequences to well-intentioned 
regulations. For example, the Qualified Mortgage (QM) stmctun: and associated iibility- 
to-repay rule were created ostensibly to protect borrowers fi:ora mortgages they could nol 
alfbid. However, QM has significanlly curbed access to a variety of flexible mortgage 
products that can be tailored to suit individual bctiowers’ specific needs One way to 
allewale this burden would be to allow mortgages that are held in portfolio and serviced 
by the underwriting financial inslihihon to be deemed QM, Historically, ciedil unions have 
predominantly been portfoho lenders. As such, they have very stroi^t incentives to 
onguiate quality loans that are properly imdeiwntten to ensure a borrower will be able to 
repay, simply by virtue of the fact that the loan will be held on the lender’s books When 
compared to uidustiy averages, credit union charge off rates are incredibly low, which 
su^ests that loans held in portfolio are less likely to become delinquent or go into default 
These fectors would wci^ heavily m favor of allowmg greater flexibility fiom QM 
requirements for loam held in portfcdio and allow credit unions to better assess the credit 
worthiness of their members. 


cuvM.org 


LOCATiCMh WUi/tii«an'rr. i) L i Mudiion 
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“Points and Few*' Relief 

The Senate should enact legislation lhal svould exclude from the points and fees calculation 
alTiliated title insurance charges and escrowed homeowners' preniiums. The QM rule sets 
llte standard for consumer mortgages by pntviding significant compliance certainty to loans 
that do not have risky features and meet strict Federal requirenienls. A key requirenienl is 
liiat points and fees for a QM generally may not exceed 3% of the loan amount. Hie 
problem arises from tile fact lhal, under current law and rules, what cimslitutes a “fee" or 
a "poinf ' towards the cap varies greatly depending upon who is making the loan and what 
arrangemenls are made by consumers to obtain title insurance. If tbe ciuisumer chooses a 
title insurance provider that is affiliated with the lender, the title insurance charges cxitatl. 
hut if the uisurance is purcha.sed from an unalfiliated title agency, the title charges do not 
count. In addition, escrowed homeowners insurance preniium.s may count as “points and 
fees" due to ambiguous dralling in llte law. 

FHFA 10% Rule & Credit f'nlon PnrHv for FHLB .MembersliiD 

We are very eoncenned about the September 2, 2(114. proposal from Federal Housing 
Finance .Agency (FIIF.A) to revise the agency's rules regarding membership in a Federal 
lloinc Loan Bank (FTILB). FlILEs are critical sources of liquidity for many credit unions, 
and llte proposed regulation would make it much more ditficull for both new and existing 
credit unions to maintain ace'ess to the FHLB system. CLTi'A questions the need for the 
proposal and submitted a comment letter to the agency on January 1 2. 20 15, lhal asked the 
agcmcy to withdraw the proposal.' 

This proposed rule, which is based on an advance notice of proposed rulemaking (. VN'PK) 
issued almost four years ago. creates two core requirements for financial institutions. First 
(lie rule would require all linancial iiisliluliuns wlm are FHLB menihers to bold one percent 
of their assets in “home nMilgagc loans" on an ongoing basis, ’[he propo.sed regulation 
suggests lltal FHFA is considering raising this requirement to as high as five percent in the 
future. While financial insiilulions currently mast meet the one percenl-of-assets threshold 
to become FHLB members, there is no requirement at tliis time lhal lire member maintain 
It to remain a member. 

Second, all FHL B-member credit unioas— but because of a slatutory limitation in llie 
Federal Home Loan Bank Act, only certain banb— would also be required to hold lO^o of 
assets ill “residential mortgage loans" on an ongoing basis. By stilute. for initial 
membership, llieFei/erfl///o»ieio<HiBaiiLvlc/ exempts fmni the "lOpercent" requirement 
any "coramunilv financial inslilulion” or‘'CFI,'’ as defined as FDlC-iasuted banks with 
less than $1 billion in average total assets (adjusted annually for inflation) over llte 
preceding three years. Credit unions, generallv insured by SCVA, are not eligible for this 
exemption. FHFA has proposed to maintain the "CFI" exemption without any variation 
for lire purposes of maintaimng membership, despite the fact lhal the agency has flexibility 
In this regard. FHFA should e.xercise its discretion and treat credit umous and banks 


* Lettcf from Mary Utc^ell IXinn. Deputy General Couiad Credil Untor lateral AsMoation toMed Pollan) General 
Cound Federal Kousirtg Finance A^cy Corrrnenu on PropoMd Changes to Federal Home Loen Bank Membcrslap 
flegureinenls/RiH 2S9&-AA39 January 12. 2Q15 

i Mio/^iviucunaofQ^jDloadedFitefCUHA/Leflialaiivt Am RaotAatorv AOvocaev/Tra'A Reouialor^ i&atevPendna Re 

aiiiiOT cnsimtuyiUFH.B Wti KMiiiiiiHllg f'HMISwni 
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enuallv iTil moves forward with the proposal CllN'A also i-alls on Congress to imiend lire 
Federal Horn Loan Bonk Aa to emae credit unions are considered "community Tmancial 
iitstiliitions’’ for tlie purpose of securing inilial IT ILB niciubcrsliip. 

Beyond the issue of parity, we urge Congress to discuss witli FHF.A the need for tliis 
proposal as well as the details Congress, not the regulator, should define who can be 
memheis of tlie FH1.B.S. FHFA is under no statutory obligation to impose these 
membership limils on an ongoing basis. .Although we recognize FHF.A has an interest in 
easurmg FHLB members maintain a commitment to housing finance, we believe this is a 
regulation in search of a problem. We 0 e unaware of any llnaiicial institutions who can 
jump through the substantial regulatory hoops to become FHLB members, who are w illing 
to buy slock in the FHLBs. and who meet the I0°i> reriuiiement at the time of membership 
who are not coniniitted lo housing. This regulation w ill create another compliance task for 
credit unions, who will be forced lo maintain a close watch over their balance sheet lo 
ensure they meet an arbitrary requiremetil on an ongoing basis, FHFA acknow ledges that 
tlie proposed regulation will put the existuig FHLB membership for some credit unions in 
jeopardy. Loss of FIIU) membership will limit access to the low-cost source of funding 
provided hy the ITILUs, restricting cTcdit at a time when our nation s housing recovery 
remains fragile. 

■Allnivlni' Prlvatdv Inaored Credit I’nloni Mnubtrahin to FHLB 

W'e suppoit legislation that was introduced by Ronkmg .Member Blown (D-OH) and 
Senator Portman ( R-OH ) la.st Congress to correct a dralling oversight in tlie Federal Home 
Loan Bank Act which has resulted in a small iiiunber of privately insured credit unions 
bei ng ineligible lojoina FHLB. 

In 19)19. in the woke of tile savmgs and loan crisis, tlie FHLB System was opened up for 
the finil lime lo commercial banks and credit unions. Cnfortuiiately. the bill was drafted in 
sudi a way lo apply only to an "insured credit union" as defined under the Federal Credit 
Union da, If tlie legislation had used a broader term in tlie 1 2 USC 1 752 of tlie Federal 
Credit Vmon Act such as "stale credit union" or "state-chartered credit union", terms that 
are clearly defined, then privately insured credit unions would have the same opportunity 
for membership as other financial instil iitions This is why, for many years, we liave 
suggested that this was likely an oversight in dialling. L'nlbitunalely, it has meant that for 
orer two decades, a small group of credit unions have been denied the right to even apply 
for membership in the FHI.B System. 

The House of Representatives has continuously recognized this as a problem. In 2004. 
2006, 2014 and as recentlv as this week, the fiill House passed cotreclive legislation In 
2008. as part of Ihe/fcnriing and Economic Recover)’ Aa i^'LOOS. Congress made a small 
change to permit privately-insured, slate-chartered credit unions designated as a 
Community Development Financial Institution (CDITj lo apply for membership lo tlie 
FHLBs. however, of the 127 privately insured credit unions, only two are CDFI certified. 

We understand some policymakers have concerns regarding the e.icistence of tlie privtile 
insurance option: Itowcvcr. tins legislation would iKtl expand that option for credh um'ons 
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nor would it irreMnI an bicreased risk lo (he FHLB System, since this Icgislalion only 
allows pnvately insured credh unioas the option lo apply tor membership. 

If enacted, privately Insured credit unions would not be tlie only non-fedcrally insured 
inslilulions eUgible for membership in the FHLB System. Currently, insurance compimies. 
which are not federally insured, are members of the Svsiem. In fact in terms of current 
oul.sIanding advancernems. 1 19 insurance companies are borrow ing almost twice as much 
as 427 federally insured credit uitions.’ 

It has never .seemed reasonable to our small imtitulions dial some of the largest banks in 
the world, insurance companies (which are not federally insured) or a foreign bank's U.S. 
subsidiary can borrow billions of dollars from the FHLB System, but credit unions serving 
teachers in diio and Texas, firefighters in California, postal and comity workers in Illinois 
and farmers in Indiana cannot. 

Improving TlL.A-RESPA's Closint PiadoMire WaMnt Period 

fhe Consumer Financial Protection Bureau's TIL.\-RESPA Integrated Disclosun: rale 
requucs delivery of the new Closing Disclosun: three business days before loan 
consummation. If the Closing Disclosure is provided lo the borrower in person, it is 
considered received at llial lime. If the Closing Disclosure Is mailed lo the borrower or 
delivered by means oilier than presenting the fonn to the member in person, the bomnver 
is considered lo have received the disclosun; three business days afler it is mailed or 
delivered In the case where llie Closing Disclosure is mailed lo tlie borrower, loan 
consummation and closing could be delayed for at least six business days from the dale the 
disclo.sure is mailed. 

If loan consmunialion is scheduled at any lime during Uic three day waiting pchod. the 
creditor gcnerallv must postpone consummation, unless consummation within the wailing 
period is necessary lo meet a bona fide personal financial emergency of the borrower and 
tlie borrower has complied with requirements for waiving the wailing period. 

If a credit union makes any of the fallowing significant changes between the three-day 
waiting period when the Closmg Disclosure form is provided and consummation, then the 
creditor must provide a revised Closhig Disclosure lo the borrower and must provide an 
additional threc-business-day waiting period alter reeeipt of the new form before 
cousuramalion can irccur: 

• Changes lo the .\PR above I R of a percent for most loans (and 1 4 of a percent for 
loans with irregular payments or periods). 

• Clianges the loan product, or 

• Tlie addition of a prepayment penally lo the loan. 

Uss significant changes can be disclosed on a revised Closing Disckxsiire form provided 
lo the member at or before closing - without delaying Ihe closing. 


' Aocaotng lo ilx ConHnoKi FiAS/iciiar Report at ore fed&el Home Loan Bane Syeiem fbr ok Oumweretnq on 
Feptemcar JO. 20? J 





178 


The Honorable Richard Shelby 
The Honorable Sherrod Brown 
Apnl 15,2015 
Page Five 

CUNA believes ihe bona fide personal financial emergency waiver should be clarified and 
espanded to provide additional floobilily to consumers and lenders 

In addition, CUNA believes the delivery timing requirement should be reduced from three 
business days to no longer than two business days or "4S hours" in order to shorten the 
time period until consummation and dosing. 

Finally. CUNA believes Congress should push the CFPB to delay the effective date of the 
TILA-RESPA Integrated Disclosure rule for an additional six months beyond August I, 
2015. to provide additional time for credit unions to implement Ihe requirements of this 
very complex rule. There is precedent to do so Prior to the creation of the CFPB, many 
consumer protedion regulations had a compliance dale later than the effective dale to 
account for situations where a complicated mie could place diligent financial inslimtions 
at risk of non-compliance 

Credit Union Parih' for Residential Real Eslaie Loans 

We encourage Congress to address a disparity in the ireaimeni of certain residential loans 
made by banks and credit unions. When a bank makes a loan for Ihe purchase of a H unit 
non-owner occupied residential dwelling the loan is classified as a residential real estate 
loan, however, if a credit union were to make Ihe same loan, it would be classified as a 
business loan and therefore subjen to the cap on member business lending under the 
/• Wer a/ Credil I 'imm Acl 

We support legislation to amend the heJemI Cmhl I Inm Acl to provide an exclusion 
from Ihe cap for these loans Doing so would not only correct this disparity, but it would 
enable credil unions to provide additional credil to borrowers seeking to purchase 
r^idential units, including low-income rental units It is also worth noting that in Its recent 
risk-based capital proposal, NCUA treated these loans differently than commercial loans 
E.xcluding these loans from the business lending cap would provide consistency with the 
agency, parity with other depository institutions and provide greater housing accessibility 

Conclusion 

These are only a few of the relevant barriers credit unions face in providing members access 
to alTordable mortgage credit, but they are subsrantial Credil unions strive to provide 
accessible and affordable mongage products for their members By addressing the issues 
described above. Congress would undoubtedly allow credil unions to help even more 
families unlock a piece of the American Dream Thank you again for the opponunity to 
comment 

Sincerely, 

Jim Nussle 
President & CEO 



